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INTRODUCTORY NOTE

 
Unless the context otherwise requires, “we,” “us,” “our,” “CXApp” and the “Company” refer to CXApp Inc., a Delaware corporation, and its consolidated
subsidiaries following the Business Combination (as defined below). Unless the context otherwise requires, references to “KINS” refer to KINS
Technology Group Inc., a Delaware corporation (“KINS”), the Company prior to the Business Combination. All references herein to the “Board” refer to
the board of directors of the Company.
 
“Legacy CXApp” refers to CXApp Holding Corp., a Delaware corporation and a wholly owned subsidiary of the Company, which the Company acquired
through the Business Combination. Prior to the Separation (as defined below), Legacy CXApp was a wholly owned subsidiary of Inpixon, a Nevada
corporation (“Inpixon”).
 
Terms used in this Current Report on Form 8-K (this “Report”) but not defined herein, or for which definitions are not otherwise incorporated by reference
herein, shall have the respective meanings given to them in the section entitled “Selected Definitions” beginning on page 7 of the Proxy
Statement/Prospectus (as defined below).
 
Item 1.01. Entry into a Material Definitive Agreement.
 
Business Combination
 
As disclosed under the section entitled “Proposal No. 1 - The Business Combination Proposal” beginning on page 118 of the proxy statement/prospectus
(the “Proxy Statement/Prospectus”) filed with the Securities and Exchange Commission (the “SEC”) by KINS on February 13, 2023, KINS entered into the
Agreement and Plan of Merger (the “Merger Agreement”), dated as of September 25, 2022, by and among KINS, KINS Merger Sub Inc., a Delaware
corporation and wholly owned subsidiary of KINS (“Merger Sub”), Inpixon and Legacy CXApp. As contemplated by the Merger Agreement:
 

 



 

 

 

(a) on September 25, 2022, in connection with the execution of the Merger Agreement, KINS, Inpixon, CXApp and KINS Capital, LLC, a
Delaware limited liability company and the sponsor entity to KINS (the “Sponsor”) entered into the Sponsor Support Agreement (the
“Sponsor Support Agreement”), pursuant to which, among other things, the Sponsor agreed to vote any KINS securities held by it to
approve the Business Combination and the other KINS stockholder matters required pursuant to the Merger Agreement, and not to seek
redemption of any of its KINS securities in connection with the consummation of the Business Combination. Pursuant to the Sponsor
Support Agreement, the Sponsor and KINS also agreed to amend the letter agreement, dated as of December 14, 2020 between the Sponsor
and KINS (the “Insider Letter”) to amend the Founder Shares Lock-Up Period (as defined in the Insider Letter) to provide for lock-up of its
shares of KINS Class B common stock, par value $0.0001 per share (“KINS Class B Common Stock”) or KINS Class A common stock, par
value $0.0001 per share (“KINS Class A Common Stock” and together with the KINS Class B Common Stock, the “KINS Common
Stock”) issuable upon conversion thereof) until the earlier of (A) the 180th day after the Closing (as defined below) and (B) (x) the date on
which KINS completes a liquidation, merger, stock exchange, reorganization or other similar transaction following the Closing or (y) the
day that the last reported sale price of the KINS Class A Common Stock equals or exceeds $12.00 per share (as adjusted for stock splits,
stock dividends, reorganizations, recapitalizations and the like) for any 20 trading days within any 30-trading day period following the
Closing; provided, that 10% of such shares (subject to adjustment) shall not be subject to foregoing lock-up and in the case of the private
placement warrants, the warrants that may be issued upon conversion of working capital loans and the Class A common stock underlying
such warrants, until 30 days after the completion of our initial business combination. Additionally, Sponsor agreed to exchange 6,150,000
shares of KINS Class B Common Stock for shares of KINS Class A Common Stock equal to such that the number of shares of KINS
Common Stock issued as aggregate merger consideration exceeds (by one share): (i) the aggregate number of shares of KINS Class A
Common Stock held by Sponsor at Closing (after taking into account the exchange), plus (ii) the aggregate number of shares of KINS
Class B Common Stock held by certain funds and accounts managed by BlackRock, Inc. (including all Potential Forfeiture Shares (as
defined in the Sponsor Support Agreement)), plus (iii) the aggregate number of shares of KINS Class A Common Stock that have not
properly elected to redeem their shares of KINS Class A Common Stock pursuant to KINS’s governing documents, plus (iii) any shares of
KINS Common Stock issued as incentives for non-redemption transactions and financing transactions, in each case, free and clear of all
liens; provided, that, in no instance shall the number of shares issued to Sponsor in the exchange be less than 5,150,000 shares of KINS
Class A Common Stock. The Sponsor Support Agreement terminated upon the Closing.

   

 

(b) on March 14, 2023, in accordance with the terms of the Separation and Distribution Agreement, dated as of September 25, 2022, by and
among KINS, Inpixon and Legacy CXApp (the “Separation Agreement”), Inpixon transferred the Legacy CXApp business, including
certain related subsidiaries of Inpixon, to Legacy CXApp and made a cash contribution to Legacy CXApp of $10,000,000 (the
“Separation”);

   

 

(c) following the Separation, as contemplated by the Separation Agreement, Inpixon distributed on a pro rata basis to holders of Inpixon’s
common stock, par value $0.001 per share (“Inpixon Common Stock”), and certain other Inpixon securities all of the shares of common
stock, par value $0.0001 per share, of Legacy CXApp (“Legacy CXApp Common Stock”) held by Inpixon, on a pro rata, one for one basis
as of the record date for the distribution, March 6, 2023 (the “Distribution”);

   

 (d) following these steps, Merger Sub merged with and into Legacy CXApp, with Legacy CXApp surviving as a direct, wholly owned
subsidiary of CXApp (the “Merger”); and

   

 

(e) as a result of and automatically upon the consummation of the Merger, each outstanding share of Legacy CXApp Common Stock (other
than treasury shares) was cancelled in exchange for the right to receive (i) 0.0975222161241519 shares of Class A common stock, par value
$0.0001 per share, of CXApp (“New CXApp Class A Common Stock”) (with fractional shares rounded down to the nearest whole share)
and (ii) 0.345760584440175 shares of Class C common stock, par value $0.0001 per share, of CXApp (“New CXApp Class C Common
Stock” and together with the New CXApp Class A Common Stock, the “New CXApp Common Stock”) (with fractional shares rounded
down to the nearest whole share) (the transactions contemplated by clauses (a) through (e) collectively, the “Business Combination”).

 

 



 

 
Pursuant to the Merger Agreement, the parties thereto agreed that the obligations of Legacy CXApp to consummate the transactions contemplated by the
Merger Agreement were subject to satisfaction or waiver by Legacy CXApp of the condition that the (i) aggregate amount of cash available in the trust
account following the KINS stockholders’ meeting to approve the Merger, after deducting the amount required to satisfy the KINS share redemption
amount (but prior to payment of any Legacy CXApp transaction expenses or KINS transaction expenses), plus (ii) the aggregate gross purchase price of
any other purchase of shares of KINS Common Stock (or securities convertible or exchangeable for KINS Common Stock) actually received by KINS
prior to or substantially concurrently with the Closing, plus (iii) the aggregate gross purchase price of any other purchase of shares of Legacy CXApp
Common Stock (or securities convertible or exchangeable for Legacy CXApp Common Stock) actually received by Legacy CXApp prior to or
substantially concurrently with the Closing, is equal to or greater than $9,500,000 (the “Minimum Cash Condition”). As previously reported on the Current
Report on Form 8-K filed with the SEC on February 27, 2023, Legacy CXApp irrevocably and unconditionally waived the Minimum Cash Condition on
February 27, 2023.
 
As previously reported on the Current Report on Form 8-K filed with the SEC on March 10, 2023, KINS held a special meeting of its stockholders on
March 10, 2023 (the “Special Meeting”), at which KINS’ stockholders considered and approved (1) a proposal to approve the Business Combination,
including (a) approving the Merger Agreement and (b) approving the other transactions contemplated by the Merger Agreement and related agreements
described in the Proxy Statement/Prospectus, (2) a proposal to approve and adopt the proposed second amended and restated certificate of incorporation of
CXApp in connection with the Business Combination, (3) proposals to approve, on a non-binding advisory basis, certain material differences between
KINS’ amended and restated certificate of incorporation and the proposed second amended and restated certificate of incorporation of CXApp, presented
separately in accordance with the SEC’s requirements, (4) a proposal to elect five directors to serve staggered terms on the CXApp Board effective as of the
Closing, (5) a proposal to approve for the purposes of complying with the applicable provisions of Nasdaq Stock Market Rule 5635, the issuance of shares
of CXApp Common Stock in connection with the Merger, and (6) a proposal to approve and adopt the CXApp Inc. 2023 Equity Incentive Plan (the
“Incentive Plan”), including the authorization of the initial share reserve under the Incentive Plan. Because there were sufficient votes to approve each of
the foregoing proposals, and it was not otherwise deemed necessary or appropriate to adjourn the Special Meeting to a later date, a seventh proposal to
approve the adjournment of the Special Meeting to a later date or dates, if necessary, to permit further solicitation and vote of proxies for the approval of
one or more of the proposals at the Special Meeting, was not considered.
 
Pursuant to the terms and subject to the conditions set forth in the Merger Agreement, following the Special Meeting, on March 14, 2023 (the “Closing
Date”), the Business Combination was consummated (the “Closing”).
 
Item 2.01 of this Report discusses the consummation of the Business Combination and matters regarding agreements relating thereto and is incorporated
herein by reference.
 
The foregoing description of the Business Combination does not purport to be complete and is qualified in its entirety by the full text of the Merger
Agreement, the Separation Agreement and the Sponsor Support Agreement, copies of which are attached hereto as Exhibits 2.1, 2.2 and 10.1, respectively,
and are incorporated herein by reference.
 
Employee Matters Agreement
 
On March 14, 2023, in connection with the consummation of the Business Combination and as contemplated by the Separation Agreement, CXApp,
Legacy CXApp, Inpixon and Merger Sub entered into the Employee Matters Agreement (the “Employee Matters Agreement”). The material terms of the
Employee Matters Agreement are described in the section of the Proxy Statement/Prospectus beginning on page 139 titled “Proposal No. 1 - The Business
Combination Proposal - Related Agreements - Summary of the Ancillary Agreements - Form of Employee Matters Agreement.” That description, which is
incorporated herein by reference, is qualified in its entirety by the text of the Employee Matters Agreement, which is included as Exhibit 10.9 to this Report
and also is incorporated herein by reference.
 

 



 

 
Tax Matters Agreement
 
On March 14, 2023, in connection with the consummation of the Business Combination and as contemplated by the Separation Agreement, CXApp,
Legacy CXApp and Inpixon entered into the Tax Matters Agreement (the “Tax Matters Agreement”). The material terms of the Tax Matters Agreement are
described in the section of the Proxy Statement/Prospectus beginning on page 140 titled “Proposal No. 1 - The Business Combination Proposal - Related
Agreements - Summary of the Ancillary Agreements - Form of Tax Matters Agreement.” That description, which is incorporated herein by reference, is
qualified in its entirety by the text of the Tax Matters Agreement, which is included as Exhibit 10.10 to this Report and also is incorporated herein by
reference.
 
Transition Services Agreement
 
On March 14, 2023, in connection with the consummation of the Business Combination and as contemplated by the Separation Agreement, Legacy CXApp
and Inpixon entered into a Transition Services Agreement (the “Transition Services Agreement”). The material terms of the Transition Services Agreement
are described in the section of the Proxy Statement/Prospectus beginning on page 141 titled “Proposal No. 1 - The Business Combination Proposal -
Related Agreements - Summary of the Ancillary Agreements - Form of Transition Services Agreement.” That description, which is incorporated herein by
reference, is qualified in its entirety by the text of the Transition Services Agreement, which is included as Exhibit 10.11 to this Report and also is
incorporated herein by reference.
 
Item 2.01 Completion of Acquisition or Disposition of Assets.
 
As described above, on March 10, 2023, KINS held the Special Meeting, at which KINS’ stockholders considered and approved, among other matters, a
proposal to approve the Merger Agreement and the transactions contemplated thereby, including the Business Combination. On March 14, 2023, the parties
consummated the Business Combination. Item 1.01 of this Report discusses the consummation of the Business Combination and the entry into agreements
relating thereto and is incorporated herein by reference.
 
Holders of 230,328 shares of KINS Class A Common Stock properly exercised their right to have such shares redeemed for a pro rata portion of the trust
account holding the proceeds from KINS’ initial public offering, calculated as of two business days prior to the Closing, or approximately $10.18 per share
and $2,344,739.04 in the aggregate.
 
Upon consummation of the Merger, shares of Legacy CXApp Common Stock were exchanged for an aggregate of 1,547,700 shares of New CXApp
Class A Common Stock and 5,487,300 shares of New CXApp Class C Common Stock. New CXApp Class A Common Stock and New CXApp Class C
Common Stock are identical in all respects, except that New CXApp Class C Common Stock is subject to transfer restrictions and will automatically
convert into New CXApp Class A Common Stock on the earlier to occur of (i) the 180th day following the Closing and (ii) the day that the last reported
sale price of New CXApp Class A Common Stock equals or exceeds $12.00 per share for any 20 trading days within any 30-trading day period following
the Closing.
 
As of the Closing Date and immediately following the completion of the Business Combination, the Company had the following securities outstanding:
 

● 8,582,699 shares of New CXApp Class A Common Stock;
 

 ● 5,487,300 shares of New CXApp Class C Common Stock;
 
 ● 13,800,000 public warrants, each exercisable for one share of New CXApp Class A Common Stock at a price of $11.50 per share (the “Public

Warrants”); and
 
 ● 10,280,000 private placement warrants, each exercisable for one share of New CXApp Class A Common Stock at a price of $11.50 per share (the

“Private Placement Warrants”).
 
On March 15, 2023, New CXApp Class A Common Stock and the Public Warrants commenced trading on the Nasdaq Capital Market under the symbols
“CXAI” and “CXAIW”, respectively, subject to ongoing review of CXApp’s satisfaction of all listing criteria following the Business Combination. KINS’
publicly traded units (the “KINS Units”) automatically separated into their component securities upon the Closing and, as a result, such units no longer
trade as a separate security and were delisted from the Nasdaq Capital Market.
 

 



 

 
FORM 10 INFORMATION

 
Item 2.01(f) of Form 8-K provides that if the predecessor registrant was a “shell company” (as such term is defined in Rule 12b-2 under the Securities
Exchange Act of 1934, as amended (the “Exchange Act”)), as KINS was immediately before the Business Combination, then the registrant must disclose
the information that would be required if the registrant were filing a general form for registration of securities on Form 10. As a result of the consummation
of the Business Combination, and as discussed below in Item 5.06 of this Report, the Company has ceased to be a shell company. Accordingly, the
Company is providing the information below that would be included in a Form 10 if it were to file a Form 10. Please note that the information provided
below relates to the combined company after the consummation of the Business Combination, unless otherwise specifically indicated or the context
otherwise requires.
 
Cautionary Note Regarding Forward-Looking Statements
 
This Report contains forward-looking statements. The words “anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,” “forecast,” “future,”
“goal,” “intend,” “may,” “might,” “plan,” “possible,” “potential,” “predict,” “project,” “propose,” “schedule,” “seek,” “should,” “target,” “will,” “would”
and similar expressions may identify forward-looking statements, but the absence of these words does not mean that a statement is not forward-looking. All
statements other than statements of historical facts contained in this Report, including statements regarding the expected benefits of the Business
Combination, the tax consequences of the Separation, Distribution and Merger, CXApp’s future results of operations and financial position, business
strategy and its expectations regarding the application of, and the rate and degree of market acceptance of the CXApp technology platform and other
technologies, CXApp’s expectations regarding the addressable markets for its technologies, including the growth rate of the markets in which it operates,
and the potential for and timing of receipt of payments under CXApp’s agreements, are forward-looking statements. These forward-looking statements are
not guarantees of future performance, conditions or results, and involve a number of known and unknown risks, uncertainties, assumptions and other
important factors, many of which are outside the control of CXApp, that could cause actual results or outcomes to differ materially from those discussed in
the forward-looking statements.
 
The forward-looking statements contained in this Report and in any document incorporated by reference in this Report are based on current expectations
and beliefs concerning future developments and their potential effects on CXApp. There can be no assurance that future developments affecting CXApp
will be those that CXApp has anticipated. These forward-looking statements involve a number of risks, uncertainties (some of which are beyond CXApp’s
control) and other assumptions that may cause actual results or performance to be materially different from those expressed or implied by these forward-
looking statements. These risks and uncertainties include, but are not limited to, those factors described under the heading “Risk Factors” beginning on
page 61 of the Proxy Statement/Prospectus and the following:
 

• the inability to recognize the anticipated benefits of the Business Combination, which may be affected by, among other things, the amount of funds
available to CXApp following the Business Combination;

 
 • factors relating to the business, operations and financial performance of CXApp and its subsidiaries, including:
 

• changes in general economic conditions, geopolitical risk, including as a result of the COVID-19 pandemic or the conflict between Russia and
Ukraine;

 

 • the outcome of litigation related to or arising out of the Business Combination, or any other adverse developments therein or costs resulting
therefrom;

 
 • the ability to continue to meet Nasdaq’s listing standards following the consummation of the Business Combination;
   
 • the costs related to the Business Combination;
 

 • the volatility of CXApp’s securities due to a variety of factors, including CXApp’s inability to implement its business plan or meet or exceed
its financial projections and changes in its combined capital structure; and

 

 • as a result of the Separation, CXApp will lose Inpixon’s brand, reputation, capital base and other resources, and may experience difficulty
operating as a standalone company;

 

 



 

 
 • the anticipated benefits of the Separation may not be achieved;

 • CXApp’s historical combined financial data and pro forma financial statements are not necessarily representative of the results CXApp would
have achieved as a standalone company and may not be a reliable indicator of its future results;

 • CXApp’s operating results and financial performance;

 • acceptance by new and existing partners in CXApp’s market;

 • CXApp’s ability to manage and grow its business and execution of its business and growth strategies;

 • risks arising from changes in technology;

 • the competitive environment in the enterprise apps market;

 • failure to maintain, protect and defend our intellectual property rights;

 • changes in government laws and regulations, including laws governing intellectual property, and the enforcement thereof affecting our business;

 • difficulties with performance of third parties we will rely on for our business growth;

 • difficulties developing and sustaining relationships with commercial counterparties;

 • CXApp may not be able to engage in certain transactions and equity issuances following the Distribution; and

 • CXApp may have certain indemnification obligations to Inpixon under the Tax Matters Agreement.
 
The foregoing list of factors is not exhaustive. You should carefully consider the foregoing factors and the other risks and uncertainties described in the
“Risk Factors” section of the other documents filed by CXApp from time to time with the SEC. Should one or more of these risks or uncertainties
materialize, or should any of CXApp’s assumptions prove incorrect, actual results may vary in material respects from those projected in these forward-
looking statements. CXApp undertakes no obligation to update or revise any forward-looking statements, whether as a result of new information, future
events or otherwise, except as may be required under applicable securities laws.
 
Business and Properties
 
CXApp’s business is described in the Proxy Statement/Prospectus in the section titled “Information About CXApp” beginning on page 224, which is
incorporated herein by reference.
 
Risk Factors
 
The risks associated with CXApp’s business are described in the Proxy Statement/Prospectus in the section titled “Risk Factors” beginning on page 61 and
are incorporated herein by reference.
 
Financial Information
 
The audited combined carve-out balance sheets of Design Reactor, Inc., a California corporation and a wholly owned subsidiary of Legacy CXApp
(“Design Reactor”), as of December 31, 2022 and 2021, and the related combined carved-out statements of operations, changes in parent company net
investment and cash flows for the years ended December 31, 2022 and 2021 set forth in Exhibit 99.1 hereto have been prepared in accordance with U.S.
generally accepted accounting principles and pursuant to the regulations of the SEC.
 
These audited combined carve-out financial statements should be read in conjunction with the section entitled “Management’s Discussion and Analysis of
Financial Condition and Results of Operations” included herein.
 
The unaudited pro forma condensed combined financial information of KINS and Legacy CXApp as of and for the year ended December 31, 2022 is set
forth in Exhibit 99.2 hereto and is incorporated herein by reference.
 

 



 

 
MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS OF DESIGN

REACTOR, INC. AND SUBSIDIARIES
 

The following discussion and analysis of our financial condition and results of operations should be read in conjunction with the accompanying
combined carve-out financial statements and related notes included elsewhere in this Report-k. Some of the information contained in this discussion and
analysis or set forth elsewhere, including information with respect to its plans and strategy for our business and related financing, includes forward-
looking statements that involve risks, uncertainties and assumptions. You should read the “Forward-Looking Statements” and “Risk Factors” for a
discussion of important factors that could cause actual results to differ materially from the results described in or implied by the forward-looking
statements contained in the following discussion and analysis.
 

The following discussion refers to the financial results of Design Reactor, Inc. and Subsidiaries, for the years ended December 31, 2022, and
December 31, 2021. For purposes of this following discussion the terms “we”, ‘our” or “us” or “the Company” and similar references refers to Design
Reactor, Inc. and Subsidiaries and its affiliates. Except for per share data and as otherwise indicated, all dollar amounts set out herein are in millions.
 
Overview of Our Business
 

Design Reactor, Inc. and subsidiaries is in the business of delivering a workplace experience platform for enterprise customers. Our technologies and
solutions help enterprise customers deliver a comprehensive business journey in a work ‘from-anywhere’ world for employees, partners, customers and
visitors. We offer native mapping, analytics, on-device positioning (or ODP) and applications technologies that aim to bring people together.
 

Our customers use our enterprise solutions in a variety of ways, including, but not limited to, workplace experience, employee engagement, desk and
meeting room reservations, workplace analytics, occupancy management, content delivery, corporate communications and notifications, event
management, live indoor mapping, wayfinding and navigation.
 

Our enterprise app platform is the intersection of technology, intelligence, automation and experience for today’s hybrid workplace and the workplace
of the future.
 

Prior to the closing of the Business Combination, Design Reactor, Inc. and subsidiaries were wholly owned subsidiary of Inpixon (“Inpixon”) and the
Company’s financial statements consist of Design Reactor, Inpixon Canada, Inpixon Philippines and select assets, liabilities, revenues and expenses of
Inpixon and Inpixon India (collectively the “Company,” “we,” “us” or “our”), show the historical combined carve-out financial position, results of
operations, changes in net investment and cash flows of the Company and should be read in conjunction with the accompanying notes thereto. The
Company’s combined carve-out financial statements do not necessarily reflect what the results of operations, financial position, or cash flows would have
been had the Company been a separate entity nor are they indicative of future results of the Company.
 

The combined carve-out operating results of the Company have been specifically identified based on the Company’s existing divisional organization.
The majority of the assets and liabilities of the Company have been identified based on the existing divisional structure. The historical costs and expenses
reflected in the Company’s financial statements include an allocation for certain corporate and shared service functions. Management believes the
assumptions underlying our combined carve-out financial statements are reasonable. Nevertheless, our combined carve-out financial statements may not
include all of the actual expenses that would have been incurred had we operated as a standalone company during the periods presented and may not reflect
our results of operations, financial position and cash flows had we operated as a standalone company during the periods presented. Actual costs that would
have been incurred if we had operated as a standalone company would depend on multiple factors, including organizational structure and strategic
decisions made in various areas, including information technology and infrastructure. We also may incur additional costs associated with being a
standalone, publicly listed company that were not included in the expense allocations and, therefore, would result in additional costs that are not reflected in
our historical results of operations, financial position and cash flows.
 

 



 

 
Recent Events
 
The Business Combination
 

On September 25, 2022, an Agreement and Plan of Merger (the “Merger Agreement”), was entered into by and among Inpixon, KINS Technology
Group Inc., a Delaware corporation (“KINS”), CXApp Holding Corp., a Delaware corporation and newly formed wholly-owned subsidiary of Inpixon
(“CXApp”), and KINS Merger Sub Inc., a Delaware corporation and a wholly-owned subsidiary of KINS (“Merger Sub”), pursuant to which KINS
acquired Inpixon’s enterprise apps business (including its workplace experience technologies, indoor mapping, events platform, augmented reality and
related business solutions) (the “Enterprise Apps Business”) in exchange for the issuance of shares of KINS capital stock valued at $69 million (the
“Business Combination”). The transaction closed on March 14, 2023.
 

Immediately prior to the Merger and pursuant to a Separation and Distribution Agreement, dated as of September 25, 2022, among KINS, Inpixon,
CXApp and Design Reactor, (the “Separation Agreement”), and other ancillary conveyance documents, Inpixon, among other things and on the terms and
subject to the conditions of the Separation Agreement, transferred the Enterprise Apps Business, including certain related subsidiaries of Inpixon, including
Design Reactor, to CXApp (the "Reorganization"). Following the Reorganization, Inpixon distributed 100% of the common stock of CXApp, par value
$0.00001, to certain holders of Inpixon securities as of the record date (the “Spin-Off”).
 

Immediately following the Spin-Off, in accordance with and subject to the terms and conditions of the Merger Agreement, Merger Sub merged with
and into CXApp (the “Merger”), with CXApp continuing as the surviving company and as a wholly-owned subsidiary of KINS.
 

The Merger Agreement, along with the Separation and Distribution Agreement and the other transaction documents entered into in connection
therewith, provided for, among other things, the consummation of the following transactions: (i) Inpixon transferred the Enterprise Apps Business (the
“Separation”) to its wholly-owned subsidiary, CXApp, and contributed approximately $4 million in additional cash so that CXApp would have a minimum
of $10 million in cash and cash equivalents as of the closing of the Business Combination before deduction of expenses (the “Cash Contribution”),
(ii) following the Separation, Inpixon distributed 100% of the shares of CXApp Common Stock to Inpixon securityholders by way of the Distribution and
(iii) following the completion of the foregoing transactions and subject to the satisfaction or waiver of certain other conditions set forth in the Merger
Agreement, the parties consummated the Merger. The Separation, Distribution and Merger were intended to qualify as “tax-free” transactions.
 

At the time the Business Combination was effected (the “Closing”), the outstanding shares of CXApp Common Stock after the Distribution and
immediately prior to the effective time of the Merger were converted into an aggregate of 7,035,000 shares of KINS Common Stock which was issued to
Inpixon securityholders, subject to adjustment. Each holder’s aggregate merger consideration consisted of approximately 22% KINS Class A Common
Stock and approximately 78% KINS Class C Common Stock.
 
Accounting Treatment for the Business Combination
 

The Business Combination will be accounted for using the acquisition method (as a forward merger), with goodwill and other identifiable intangible
assets recorded in accordance with GAAP, as applicable. Under this method of accounting, CXApp is treated as the “acquired” company for financial
reporting purposes. KINS has been determined to be the accounting acquirer because KINS maintains control of the Board of Directors and management of
the combined company.
 

 



 

 
Key Factors Affecting Design Reactor’s Results of Operations
 

Our financial position and results of operations depend to a significant extent on the following factors:
 
Customer Base
 

Our customer base is currently operating within approximately 17 different industries, including approximately 24% in software and technology, 24%
in healthcare and 20% in retail. Approximately 85% of our customers are headquartered in the United States; however, our products are deployed across
more than 400 customer campuses located in approximately 240 cities and over 55 countries throughout the world.
 

Our management uses key metrics such as total revenue growth, recurring and non-recurring revenue, existing customer expansion rates, number of
customer campuses (which management believes is a more meaningful metric to measure performance than total number of customers), and churn rates to
measure customer growth and market penetration. The CXApp carve-out financials show that our revenue has increased from approximately $6.4M for the
twelve-month period ending December 2021 to approximately $8.5M for the twelve-month period ending December 31, 2022 (which was as a result of a
full year of the acquisition of Design Reactor in April 2021). Approximately 65% of the Company’s revenue was recurring in 2022 and approximately 53%
was recurring in 2021. Approximately 40% of our customers have expanded to add additional revenue opportunities with new campuses, features, or
integrations within twelve months of initial deployment and we have an average quarterly customer churn rate of less than 5% for the twelve months ended
December 31, 2022.
 

Our ability to increase revenues from existing customers by identifying additional opportunities to sell more of our products and services and our
ability to obtain new customers depends on a number of factors, including our ability to offer high quality products and services at competitive prices, the
strength of our competitors and the capabilities of our sales and marketing departments. If we are not able to continue to increase sales of our products and
services to existing customers or to obtain new customers in the future, we may not be able to increase our revenues and could suffer a decrease in revenues
as well.
 

Our top three customers accounted for approximately 27% of our gross revenue during each of the years ended December 31, 2022 and 2021. One
customer accounted for 11% of our gross revenue in 2022 and a separate customer accounted for 12% in 2021; however, each of these customers may or
may not continue to be a significant contributor to revenue in 2023. The loss of a significant amount of business from one of our major customers would
materially and adversely affect our results of operations until such time, if ever, as we are able to replace the lost business. Significant customers or projects
in any one period may not continue to be significant customers or projects in other periods. To the extent that we are dependent on any single customer, we
are subject to the risks faced by that customer to the extent that such risks impede the customer’s ability to stay in business and make timely payments to
us.
 
Competition
 

Our industry is developing rapidly and related technology trends are constantly evolving. In this environment, we face, among other things, significant
price competition from our competitors. As a result, we may be forced to reduce the prices of the products and services we sell in response to offerings
made by our competitors and may not be able to maintain the level of bargaining power that we have enjoyed in the past when negotiating the prices of our
products and services.
 

Our profitability is dependent on the prices we are able to charge for our products and services. The prices we are able to charge for our products and
services are affected by a number of factors, including:
 

• our customers’ perceptions of our ability to add value through our products and services;
 

• introduction of new products or services by us or our competitors;
 

• our competitors’ pricing policies;
 

• our ability to charge higher prices where market demand or the value of our products or services justifies it;
 

• procurement practices of our customers; and
 

• general economic and political conditions.
 

If we are not able to maintain favorable pricing for our products and services, our results of operations could be adversely affected.
 

 



 

 
Research and Development
 

Our future plans include investments in research and development and related product opportunities. Our management believes that we must continue
to dedicate resources to research and development efforts to maintain a competitive position. However, if we do not receive significant revenue from these
investments, if the investments don’t yield expected benefits or if we don’t have the needed funding to invest in the technology, our results of operations
could be adversely impacted.
 
Pandemic and World Environment
 

Our business has been impacted by the COVID-19 pandemic and general macroeconomic conditions and may continue to be impacted. While we have
been able to continue operations remotely, we have and continue to experience impact in the demand of certain products and delays in certain projects and
customer orders either because of customer facilities being partially or fully closed during the pandemic or because of the uncertainty of the customer’s
financial position and ability to invest in our technology. If we are unable to successfully respond and manage the impact of the pandemic, and the resulting
responses to it, our business, operations, financial condition and results of operations could be adversely impacted.
 
Components of Results of Operations
 
Revenues
 

The Company derives revenue from software as a service, design, deployment and implementation services for its enterprise apps business.
 
Cost of Revenues
 

Cost of revenues includes the direct costs to deliver the services including labor, overhead, hardware and shipping and freight costs.
 
Gross Profit
 

Gross profit, calculated as revenues less costs of revenues, may vary between periods and is primarily affected by various factors including average
selling prices, product costs, product mix, customer mix, and production volumes.
 
Operating Expenses
 

Operating expenses consist primarily of research and development costs, sales and marketing costs, and general and administrative costs.
 
Other Income (expense)
 

Other income (expense) consists primarily of interest expense.
 
RESULTS OF OPERATIONS
 
Year Ended December 31, 2022 compared to the Year Ended December 31, 2021
 

The following table sets forth our results of operations for the years ended December 31, 2022 and 2021. This data should be read together with our
financial statements and related notes included elsewhere in this registration statement, and is qualified in its entirety by reference to such financial
statements and related notes in this Report.
 

 



 

 
  For the Years Ended December 31        
  2022   2021        

(in thousands, except percentages)  Amount   
% of

Revenues   Amount   
% of

Revenues   $ Change   % Change*  
Revenues  $ 8,470   100%  $ 6,368   100%  $ 2,102   33%
Cost of revenues   2,064   24%   1,646   26%   418   25%
Gross profit   6,406   76%   4,722   74%   1,684   36%
Operating expenses   35,431   418%   49,225   773%   (13,794)   (28)%
Loss from operations   (29,025)   (343)%  (44,503)   (699)%  15,478   (35)%
Other income (expense)   3   0%   1   0%   2   200%
Income tax provision   (153)   (2)%  2,527   40%   (2,680)   106%
Net loss  $ (29,175)   (344)% $ (41,975)   (659)%  12,800   (30)%
 
 

* Amounts used to calculate dollar and percentage changes are based on numbers in the thousands. Accordingly, calculations in this item, which may be
rounded to the nearest hundred thousand, may not produce the same results.

 
Revenues
 

Revenues for the year ended December 31, 2022 were $8.5 million, compared to $6.4 million for the comparable period in the prior year for an
increase of approximately $2.1 million, or approximately 33%. This increase is primarily the result of the inclusion of a full twelve months of revenue
received from smart offie app sales in 2022 as compared to only 8 months of mobile apps sales in 2021 following the acquisition of Design Reactor in
2021.
 
Gross Margin
 

Cost of revenues for the year ended December 31, 2022 were $2.1 million compared to $1.6 million for the comparable period in the prior year. This
increase in cost of revenues of approximately $0.4 million, or approximately 25%, was primarily attributable to higher hosting fees and costs associated
with the sale of professional services as a result of increased CXApp product line sales during the year.
 

The gross profit margin for the year ended December 31, 2022 was 76% compared to 74% for the year ended December 31, 2021. This increased
margin is primarily due to more smart office app sales in 2022 vs. 2021 which has higher overall gross margins.
 
Operating Expenses
 

Operating expenses for the year ended December 31, 2022 were $35.4 million and $49.2 million for the comparable period ended December 31, 2021.
Of this $13.8 million decrease, there was a decrease of $6.4 million in impairment of goodwill, decrease of $9.4 million for the change in earnout expense,
decrease of $2.5 million of stock based compensation offset by an increase of approximately $2.9 million that is attributable to increased operating
expenses primarily due to actions taken to consummate the CXApp- acquisition, increased unrealized foreign exchange loss of $1.4 million and an
approximate $0.2 million increase in sales and marketing expenses. With the Company’s current liquidity position, the Company has taken steps to reduce
operating expenses. Going forward CXApp expects lower acquisition/financing transaction costs, unrealized losses, lower compensation as a result of
headcount reductions in Q4 2022 and Q1 2023, as well as lower professional fees and insurance expenses.
 
Loss From Operations
 

Loss from operations for the year ended December 31, 2022 was $29.0 million as compared to $44.5 million for the comparable period in the prior
year. This decrease in loss of $15.5 million is primarily attributable to decreased operating expenses of $13.8 million as detailed above plus the increased
gross profit margin of approximately $1.7 million.
 
Other Income/(Expense)
 

Other income/expense for the years ended December 31, 2022 and 2021 were income of approximately $0.03 million and $0.01 million, respectively,
and the difference was immaterial.
 
Provision for Income Taxes
 

There was an income tax loss of $0.2 million for the year ended December 31, 2022 and an income tax benefit of approximately $2.5 million for the
year ended December 31, 2021. The net income tax benefit for the year ended December 31, 2021 is related to a deferred tax benefit from the release of a
valuation allowance following the acquisition of intangibles of Design Reactor.
 

 



 

 
Net Loss
 

Net loss for the year ended December 31, 2022 was $29.2 million, compared to $42.0 million for the comparable period in the prior year. This decrease
in loss of approximately $12.8 million was primarily attributable to the decrease in operating expenses of $13.8 million and the higher gross margin of $1.7
million, offset by a lower income tax benefit of approximately $2.7 million.
 
Non-GAAP Financial information
 
EBITDA
 

This Report includes a non-GAAP measure that we use to supplement our results presented in accordance with U.S. GAAP. EBITDA is defined as
earnings before interest and other income, tax and depreciation and amortization. Adjusted EBITDA is used by our management as the matrix in which it
manages the business. It is defined as EBITDA plus adjustments for other income or expense items, non-recurring items and non-cash stock-based
compensation. Adjusted EBITDA is a performance measure that we believe is useful to investors and analysts because it illustrates the underlying financial
and business trends relating to our core, recurring results of operations and enhances comparability between periods.
 

Adjusted EBITDA is not a recognized measure under U.S. GAAP and is not intended to be a substitute for any U.S. GAAP financial measure and, as
calculated, may not be comparable to other similarly titled measures of performance of other companies in other industries or within the same industry.
Investors should exercise caution in comparing our non-GAAP measure to any similarly titled measure used by other companies. This non-GAAP measure
excludes certain items required by U.S. GAAP and should not be considered as an alternative to information reported in accordance with U.S. GAAP. The
table below presents our adjusted EBITDA, reconciled to net income for the periods indicated (in thousands).
 

  
For the Years Ended 

December 31,  
  2022   2021  

Net loss  $ (29,175)  $ (41,975)
Interest and other income   4   1 

Tax expense (benefit)   153   (2,527)
Depreciation and amortization   4,531   3,571 
EBITDA   (24,487)   (40,930)

Adjusted for:         
Acquisition transaction/financing costs   16    628  

Earnout compensation expense/(benefit)   (2,827)   6,524 
Professional service fees   -   683 
Impairment of goodwill   5,540   11,896 

Unrealized gains on notes, loans, investments   1,478   (185)
Stock-based compensation – compensation and related benefits   1,640   4,120 

Severance costs   754   135 
Adjusted EBITDA  $ (17,886)  $ (17,129)

 
We rely on Adjusted EBITDA, which is a non-GAAP financial measure for the following:

 
• To compare our current operating results with corresponding periods and with the operating results of other companies in our industry;

 
• As a basis for allocating resources to various projects;

 
• As a measure to evaluate potential economic outcomes of acquisitions, operational alternatives and strategic decisions; and

 
• To evaluate internally the performance of our personnel.

 

 



 

 
We have presented Adjusted EBITDA above because we believe it conveys useful information to investors regarding our operating results. We believe

it provides an additional way for investors to view our operations, when considered with both our GAAP results and the reconciliation to net income (loss).
By including this information, we can provide investors with a more complete understanding of our business. Specifically, we present Adjusted EBITDA as
supplemental disclosure because of the following:
 

• We believe Adjusted EBITDA is a useful tool for investors to assess the operating performance of our business without the effect of interest,
income taxes, depreciation and amortization and other non- cash items including acquisition transaction and financing costs, earnout compensation
expense, professional service fees, goodwill impairment, unrealized gains, stock based compensation, severance costs, interest income and
expense, and income tax benefit.

 
• We believe that it is useful to provide investors with a standard operating metric used by management to evaluate our operating performance; and

 
• We believe that the use of Adjusted EBITDA is helpful to compare our results to other companies.

 
Even though we believe Adjusted EBITDA is useful for investors, it does have limitations as an analytical tool. Thus, we strongly urge investors not to

consider this metric in isolation or as a substitute for net income (loss) and the other consolidated statement of operations data prepared in accordance with
GAAP. Some of these limitations include the fact that:
 

• Adjusted EBITDA does not reflect our cash expenditures or future requirements for capital expenditures or contractual commitments;
 

• Adjusted EBITDA does not reflect changes in, or cash requirements for, our working capital needs;
 

• Adjusted EBITDA does not reflect the significant interest expense or the cash requirements necessary to service interest or principal payments on
our debt;

 
• Although depreciation and amortization are non-cash charges, the assets being depreciated and amortized will often have to be replaced in the

future, and Adjusted EBITDA does not reflect any cash requirements for such replacements;
 

• Adjusted EBITDA does not reflect income or other taxes or the cash requirements to make any tax payments; and
 

• Other companies in our industry may calculate Adjusted EBITDA differently than we do, thereby potentially limiting its usefulness as a
comparative measure.

 
Because of these limitations, Adjusted EBITDA should not be considered a measure of discretionary cash available to us to invest in the growth of our

business or as a measure of performance in compliance with GAAP. We compensate for these limitations by relying primarily on our GAAP results and
providing Adjusted EBITDA only as supplemental information.
 
Liquidity and Capital Resources
 

Liquidity describes the ability of a company to generate sufficient cash flows to meet the cash requirements of its business operations, including
working capital needs, debt service, acquisitions, contractual obligations and other commitments. We assess liquidity in terms of our cash flows from
operations and their sufficiency to fund our operating and investing activities. As of December 31, 2022, our principal source of liquidity was cash of $6.3
million. As part of the business combination with KINS, our net cash position will increase to $10 million at the closing of the transaction. In addition, the
net cash position will further increase with the $1.6 million we will receive from the KINS trust account. The total net cash position will be reduced by the
transaction expenses of the business combination.
 

 



 

 
Financing Obligations and Requirements
 

As of December 31, 2022, the Company had a working capital surplus of approximately $3.2 million, and cash of approximately $6.3 million. For the
year ended December 31, 2022, the Company had a net loss of approximately $29.2 million. During the year ended December 31, 2022, the Company used
approximately $18.9 million of cash for operating activities. As part of the Inpixon (“Inpixon”) group of companies, the Company has historically been
dependent upon Inpixon for its working capital and financing requirements until the closing, as Inpixon uses a centralized approach to cash management
and financing of its operations. Financial transactions relating to the Company were accounted for through the net parent investment account. Accordingly,
none of Inpixon’s cash, cash equivalents or debt at the corporate level has been assigned to the Company in the combined carve-out financial statements
other than any such amounts that may already be represented as cash balances of the Design Reactor, Inpixon Canada and Inpixon Philippines bank
accounts as of December 31, 2022. Net parent investment represents Inpixon’s interest in the recorded net assets of the Company. All significant
transactions between the Company and Inpixon have been included in the accompanying combined carve-out financial statements. Transactions with
Inpixon are reflected in the accompanying Combined Statements of Changes in Equity as “Parent’s net investment” and in the accompanying Combined
Balance Sheets within “Parent’s net investment.” The income statement of the Company includes revenues and expenses that are specifically identifiable to
the Company plus certain allocated corporate overhead or other shared costs based on methodologies that management deems appropriate for the nature of
the cost. All significant intercompany accounts and transactions between the businesses comprising the Company have been eliminated in the
accompanying combined financial statements. As part of the spint-off transaction, Inpixon contributed the cash needed so that the Company has a $10
million cash balance at the time of the closing of the transaction.
 

The Company cannot assure you that we will ever earn revenues sufficient to support our operations, or that we will ever be profitable. To the extent
that our resources from the business combination are insufficient to satisfy our cash requirements, we may enter into equity or debt financing transactions.
These transactions are expected to provide us additional cash to fund our capital and liquidity requirements in the short and long-term. If the financing is
not available, or if the terms of financing are less desirable than we expect, we may be forced to take actions to reduce our capital or operating
expenditures, including by not seeking potential acquisition opportunities, or eliminating redundancies, which may adversely affect our business, operating
results, financial condition and prospects. Our business has been impacted by the COVID-19 pandemic and general macroeconomic conditions and may
continue to be impacted. While we have been able to continue operations remotely, we have and continue to experience impact in the demand of certain
products and delays in certain projects and customer orders either because of customer facilities being partially or fully closed during the pandemic or
because of the uncertainty of the customer’s financial position and ability to invest in our technology.
 

Despite these challenges, we were able to realize growth in total revenue for the year ended December 31, 2022 when compared to the year ended
2021, as a result of the addition of the new CXApp product line during the second quarter of 2021. The total impact that COVID-19 and general
macroeconomic conditions may continue to impact our results of operations continues to remain uncertain and there are no assurances that we will be able
to continue to experience the same growth or not be materially adversely affected. The Company’s recurring losses and utilization of cash in its operations
are indicators of going concern; however, with the company’s current liquidity position the company has taken action to reduce operating expenses and
extend its runway. This, along with the capital it will receive in the KINS transaction, leads the company to believe it has the ability to mitigate such
concerns for a period of at least one year from the date these combined carve-out financials statements were issued.
 
Liquidity and Capital Resources as of December 31, 2022 Compared With December 31, 2021
 

The Company’s net cash flows used in operating, investing and financing activities for the years ended December 31, 2022 and 2021 and certain
balances as of the end of those periods are as follows (in thousands):
 

  
For the Years Ended

December 31,  
  2022   2021  
Net cash used in operating activities  $ (18,895)  $ (16,919)
Net cash used in investing activities   (482)   (15,469)
Net cash provided by financing activities   20,728   37,330 
Effect of foreign exchange rate changes on cash   (71)   (61)
Net increase in cash and cash equivalents  $ 1,280  $ 4,881 
 

 



 

 

  
As of 

December 31,  
  2022   2021  
Cash and cash equivalents  $ 6,308  $ 5,028 
Working capital surplus (deficit)  $ 3,154  $ (9,702)
  
Operating Activities for the years ended December 31, 2022 and 2021
 

Net cash used in operating activities during the period consisted of the following (in thousands):
 

  
For the Years Ended

December 31,  
  2022   2021  
Net loss  $ (29,175)  $ (41,975)
Non-cash income and expenses   10,133   23,585 
Net change in operating assets and liabilities   147   1,471 
Net cash used in operating activities  $ (18,895)  $ (16,919)
 

The non-cash income and expense for the year ended December 31, 2022 of approximately $10.1 million consisted primarily of the following (in
thousands):
 
$ 4,531  Depreciation and amortization
 266  Amortization of right of use asset
 1,640  Stock-based compensation expense attributable to warrants and options issued as part of Company operations
 1,478  Unrealized loss on note
 5,540  Impairment of goodwill
 (2,827)  Earnout payment expense
 (495)  Other
$ 10,133  Total non-cash expenses
 

The net cash used in the change in operating assets and liabilities for the year ended December 31, 2022 aggregated approximately $0.1 million and
consisted primarily of the following (in thousands):
 
$ 109  Decrease in accounts receivable and other receivables
 244  Decrease in inventory, other current assets and other assets
 400  Increase in accounts payable
 583  Increase in accrued liabilities and other liabilities
 (257)  Decrease in operating lease liabilities
 (932)  Decrease in deferred revenue
$ 147  Net cash used in the changes in operating assets and liabilities

 

 



 

 
The non-cash income and expense for the year ended December 31, 2021 of approximately $23.6 million consisted primarily of the following (in

thousands): 
 

$ 3,571  Depreciation and amortization
 257  Amortization of right of use asset
 4,120  Stock-based compensation expense attributable to warrants and options issued as part of Company operations
 (185)  Unrealized gain/loss on note
 (2,591)  Deferred income tax
 11,897  Impairment of goodwill
 6,524  Earnout payment expense
 (8)  Other
$ 23,585  Total non-cash expenses
 

The net cash used in the change in operating assets and liabilities for the year ended December 31, 2021 aggregated approximately $1.5 million and
consisted primarily of the following (in thousands):
 
$ 255  Decrease in accounts receivable and other receivables
 (427)  Increase in inventory, other current assets and other assets
 69  Increase in accounts payable
 892  Increase in accrued liabilities and other liabilities
 (275)  Decrease in operating lease liabilities
 957  Increase in deferred revenue
$ 1,471  Net cash used in the changes in operating assets and liabilities
 
Cash Flows from Investing Activities as of December 31, 2022 and 2021
 

Net cash flows used in investing activities during 2022 was approximately $0.5 million compared to net cash flows used in investing activities during
2021 of approximately $15.5 million. Cash flows related to investing activities during the year ended December 31, 2022 include $0.1 million for the
purchase of property and equipment and $0.4 million for investment in capitalized software. Cash flows related to investing activities during the year ended
December 31, 2021 include $0.2 million for the purchase of property and equipment, $0.2 million for investment in capitalized software, $15.0 million paid
for the acquisition of CXApp, $0.01 million for the acquisition of intangible assets and $0.1 million paid for acquisition of Visualix.
 
Cash Flows from Financing Activities as of December 31, 2022 and 2021
 

Net cash flows provided by financing activities during the year ended December 31, 2022 was $20.7 million. Net cash flows provided by financing
activities during the year ended December 31, 2021 was $37.3 million. During the year ended December 31, 2022, the Company received incoming cash
flows from Inpixon of $26.0 million, paid $0.1 million of taxes related to the net share settlement of restricted stock units, and paid a $5.1 million liability
related to the CXApp acquisition. During the year ended December 31, 2021, the Company received incoming cash flows from Inpixon of $39.0 million,
paid $0.7 million of taxes related to the net share settlement of restricted stock units, paid a $0.5 million liability related to the CXApp acquisition, and paid
a $0.5 million acquisition liability to the pre-acquisition stockholders of Locality Systems Inc.
 
Off-Balance Sheet Arrangements
 

We do not have any off-balance sheet guarantees, interest rate swap transactions or foreign currency contracts. We do not engage in trading activities
involving non-exchange traded contracts.
 

 



 

 
Contractual Obligations and Commitments
 

Contractual obligations are cash that we are obligated to pay as part of certain contracts that we have entered during our course of business. Our
contractual obligations consists of operating lease liabilities and acquisition liabilities that are included in our combined balance sheet. As of December 31,
2022, the total obligation for operating leases is approximately $0.7 million, of which approximately $0.3 million is expected to be paid in the next twelve
months. As of December 31, 2022, our obligation for acquisition liabilities related to CXApp is approximately $0.2 million of which all is expected to be
paid in the next twelve months.
 
Quantitative and Qualitative Disclosures about Market Risk
 

We have not experienced any significant losses in such accounts, nor does management believe it is exposed to any significant credit risk. The risk-free
interest rate is based on a treasury instrument whose term is consistent with the expected term of the stock options. We use an assumed dividend yield of
zero as we have never paid dividends and have no current plans to pay any dividends on our common stock. We account for forfeitures as they occur.
 
Critical Accounting Policies and Estimates
 

Our combined financial statements are prepared in accordance with U.S. Generally Accepted Accounting Principles (“GAAP”). In connection with the
preparation of our combined carve-out financial statements, we are required to make assumptions and estimates about future events, and apply judgments
that affect the reported amounts of assets, liabilities, revenue, expenses and the related disclosures. We base our assumptions, estimates and judgments on
historical experience, current trends and other factors that management believes to be relevant at the time our consolidated financial statements are
prepared. On a regular basis, we review the accounting policies, assumptions, estimates and judgments to ensure that our combined carve-out financial
statements are presented fairly and in accordance with GAAP. However, because future events and their effects cannot be determined with certainty, actual
results could differ from our assumptions and estimates, and such differences could be material.
 

Our significant accounting policies are discussed in Note 2 of the combined carve-out financial statements that are included elsewhere in this filing.
We believe that the following accounting estimates are the most critical to aid in fully understanding and evaluating our reported financial results, and they
require our most difficult, subjective or complex judgments, resulting from the need to make estimates about the effect of matters that are inherently
uncertain. There have been no changes to estimates during the periods presented in the filing. Historically changes in management estimates have not been
material.
 
Revenue Recognition
 

The Company recognizes revenue when control of the promised products or services is transferred to its customers, in an amount that reflects the
consideration the Company expects to be entitled to in exchange for those products or services. The Company derives revenue from software as a service,
design and implementation services for its enterprise apps systems, and professional services for work performed in conjunction with its systems.
 

Our contracts with customers often include promises to transfer multiple distinct products and services. Our licenses are sold as perpetual or term
licenses and the arrangements typically contain various combinations of maintenance and professional services, which are accounted for as separate
performance obligations. In determining how revenue should be recognized, a five-step process is used, which requires judgment and estimates within the
revenue recognition process. The most critical judgements required in applying ASC 606 Revenue Recognition from Customers, and our revenue
recognition policy relate to the determination of distinct performance obligations.
 

• We receive fixed consideration for sales of hardware and software products. Revenue is recognized at the point in time when the customer has title
to the product and risks and rewards of ownership have transferred.

 
• Revenue related to software as a service contract is recognized over time using the output method (days of software provided) because we are

providing continuous access to its service.
 

• Design and implementation revenue is accounted for using the percentage of completion method. As soon as the outcome of a contract can be
estimated reliably, contract revenue is recognized in the combined statement of operations in proportion to the stage of completion of the contract.
Accounting for these contracts involves the use of estimates to determine total contract costs to be incurred.

 

 



 

 
• Professional services revenue under fixed fee contracts is recognized over time using the input method (direct labor hours) to recognize revenue

over the term of the contract. We have elected the practical expedient to recognize revenue for the right to invoice because our right to
consideration corresponds directly with the value to the customer of the performance completed to date.

 
• We recognize revenue related to Maintenance Services evenly over time using the output method (days of software provided) because we provide

continuous service, and the customer simultaneously receives and consumes the benefits provided by our performance as the services are
performed.

 
We also consider whether an arrangement has any discounts, material rights, or specified future upgrades that may represent additional performance

obligations. We offer discounts in the form of prompt payment discounts and rebates for a decrease in service level percentages. We have determined that
the most-likely-amount method is most useful for contracts that provide these discounts and rebates as the contracts have two potential outcomes and a
significant reversal in the amount of cumulative revenue recognized is not expected to occur. Discounts have not historically been significant, but we
continue to monitor and evaluate these estimates based on historical experience, anticipated performance, and our best judgment. Renewals or extensions of
licenses are evaluated as distinct licenses (i.e., a distinct good or service), and revenue attributed to the distinct good or service cannot be recognized until
(1) the entity provides the distinct license (or makes the license available) to the customer and (2) the customer is able to use and benefit from the distinct
license. If any of these judgments were to change it could cause a material increase or decrease in the amount of revenue we report in a particular period.
 
Goodwill, Acquired Intangible Assets and Other Long-Lived Assets — Impairment Assessments
 

Long-lived assets are grouped for recognition and measurement of impairment at the lowest level for which identifiable cash flows are largely
independent of the cash flows of other assets. The impairment test for long-lived assets requires us to assess the recoverability of our long-lived assets by
comparing their net carrying value to the sum of undiscounted estimated future cash flows directly associated with and arising from our use and eventual
disposition of the assets. If the net carrying value of a group of long-lived assets exceeds the sum of related undiscounted estimated future cash flows, we
would be required to record an impairment charge equal to the excess, if any, of net carrying value over fair value.
 

When assessing the recoverability of our long-lived assets, which include property and equipment and finite-lived intangible assets, we make
assumptions regarding estimated future cash flows and other factors. Some of these assumptions involve a high degree of judgment and bear a significant
impact on the assessment conclusions. Included among these assumptions are estimating undiscounted future cash flows, including the projection of
comparable sales, operating expenses, capital requirements for maintaining property and equipment and residual value of asset groups. We formulate
estimates from historical experience and assumptions of future performance, based on business plans and forecasts, recent economic and business trends,
and competitive conditions. In the event that our estimates or related assumptions change in the future, we may be required to record an impairment charge.
Based on our evaluation we did not record a charge for impairment related to long-lived assets for the years ended December 31, 2022 or 2021.
 

We evaluate the remaining useful lives of long-lived assets and identifiable intangible assets whenever events or circumstances indicate that a revision
to the remaining period of amortization is warranted. Such events or circumstances may include (but are not limited to): the effects of obsolescence,
demand, competition, and/or other economic factors including the stability of the industry in which we operate, known technological advances, legislative
actions, or changes in the regulatory environment. If the estimated remaining useful lives change, the remaining carrying amount of the long-lived assets
and identifiable intangible assets would be amortized prospectively over that revised remaining useful life. We have determined that there were no events or
circumstances during the years ended December 31, 2022 and 2021, which would indicate a revision to the remaining amortization period related to any of
our long-lived assets. Accordingly, we believe that the current estimated useful lives of long-lived assets reflect the period over which they are expected to
contribute to future cash flows and are therefore deemed appropriate.
 

 



 

 
We have recorded goodwill and other indefinite-lived assets in connection with our acquisitions of Locality, Jibestream, and CXApp. Goodwill, which

represents the excess of acquisition cost over the fair value of the net tangible and intangible assets of the acquired company, is not amortized. Indefinite-
lived intangible assets are stated at fair value as of the date acquired in a business combination. The recoverability of goodwill is evaluated at least annually
and when events or changes in circumstances indicate that the carrying amount may not be recoverable.
 

We analyzed goodwill first to assess qualitative factors, such as macroeconomic conditions, changes in the business environment and reporting unit
specific events, to determine whether it is more likely than not that the fair value of a reporting unit is less than its carrying amount as a basis for
determining whether it is necessary to perform a detailed goodwill impairment test as required. The more-likely-than-not threshold is defined as having a
likelihood of more than 50%. If we bypass the qualitative assessment or conclude that it is more likely than not that the fair value of a reporting unit is less
than its carrying value, then we perform a quantitative impairment test by comparing the fair value of a reporting unit with its carrying amount. We
calculate the estimated fair value of a reporting unit using a weighting of the income and market approaches. For the income approach, we use internally
developed discounted cash flow models that include the following assumptions, among others made by management: projections of revenues, expenses,
and related cash flows based on assumed long-term growth rates and demand trends; expected future investments to grow new units; and estimated
discount rates. For the market approach, we use internal analyses based primarily on market comparables. We base these assumptions on historical data and
experience, third-party appraisals, industry projections, micro and macro general economic condition projections, and expectations. Due to the variables
inherent in our estimates of fair value, differences in assumptions may have a material effect on the result of our impairment analysis. For example, a 100
basis points increase or decrease in only the discount rate utilized as part of the discounted cash flow method (income approach) related to the Indoor
Intelligence reporting unit could impact the overall fair value of the reporting unit, on a weighted average, by approximately $2.0 million (decrease) and
$2.5 million (increase), respectively.
 

We performed impairment testing during the period and have recorded impairment of goodwill of $5.5 million and $11.9 million during the years
ended December 31, 2022 and 2021, respectively. As of December 31, 2022, cumulative impairment changes are approximately $17.4 million.
 
Deferred Income Taxes
 

In accordance with ASC 740 “Income Taxes” (“ASC 740”), management routinely evaluates the likelihood of the realization of its income tax benefits
and the recognition of its deferred tax assets. In evaluating the need for any valuation allowance, management will assess whether it is more likely than not
that some portion, or all, of the deferred tax asset may not be realized on a jurisdictional basis. Ultimately, the realization of deferred tax assets is dependent
upon the generation of future taxable income during those periods in which temporary differences become deductible and/or tax credits and tax loss carry-
forwards can be utilized. In performing its analyses, management considers both positive and negative evidence including historical financial performance,
previous earnings patterns, future earnings forecasts, tax planning strategies, economic and business trends and the potential realization of net operating
loss carry-forwards within a reasonable timeframe. To this end, management considered (i) that we have had historical losses in the prior years and cannot
anticipate generating a sufficient level of future profits in order to realize the benefits of our deferred tax asset; (ii) tax planning strategies; and (iii) the
adequacy of future income as of and for the year ended December 31, 2022, based upon certain economic conditions and historical losses through
December 31, 2022. After consideration of these factors, management deemed it appropriate to establish a full valuation allowance with respect to the
deferred tax assets for Design Reactor and Inpixon Philippines as of December 31, 2022 and 2021, and no liability for unrecognized tax benefits was
required to be reported.
 

The guidance also discusses the classification of related interest and penalties on income taxes. The Company’s policy is to record interest and
penalties on uncertain tax positions as a component of income tax expense. No interest or penalties were recorded during the years ended December 31,
2022 and 2021.
 

 



 

 
Business Combinations
 

We account for business combinations using the acquisition method of accounting, and accordingly, the assets and liabilities of the acquired business
are recorded at their fair values at the date of acquisition. The excess of the purchase price over the estimated fair value is recorded as goodwill. Any
changes in the estimated fair values of the net assets recorded for acquisitions prior to the finalization of more detailed analysis, but not to exceed one year
from the date of acquisition, will change the amount of the purchase price allocable to goodwill. Any subsequent changes to any purchase price allocations
that are material to our combined financial results will be adjusted. All acquisition costs are expensed as incurred and in-process research and development
costs are recorded at fair value as an indefinite-lived intangible asset and assessed for impairment thereafter until completion, at which point the asset is
amortized over its expected useful life. Separately recognized transactions associated with business combinations are generally expensed subsequent to the
acquisition date. The application of business combination and impairment accounting requires the use of significant estimates and assumptions.
 

Upon acquisition, the accounts and results of operations are combined as of and subsequent to the acquisition date and are included in our Combined
Financial Statements from the acquisition date.
 
JOBS Act Accounting Election
 

Following the transaction, Design Reactor will be an “emerging growth company” as defined in the JOBS Act. As such, Design Reactor will be
eligible to take advantage of certain exemptions from various reporting requirements that apply to other public companies that are not emerging growth
companies, including compliance with the auditor attestation requirements of Section 404 of the Sarbanes-Oxley Act and the requirements to hold a non-
binding advisory vote on executive compensation and any golden parachute payments not previously approved. Design Reactor has not made a decision
whether to take advantage of any or all of these exemptions. If Design Reactor does take advantage of some or all of these exemptions, some investors may
find Design Reactor’s common stock less attractive. The result may be a less active trading market for Design Reactor’s common stock and its stock price
may be more volatile.
 

In addition, Section 107 of the JOBS Act provides that an emerging growth company may take advantage of the extended transition period provided in
Section 13(a) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), for complying with new or revised accounting standards, meaning
that Design Reactor, as an emerging growth company, can delay the adoption of certain accounting standards until those standards would otherwise apply
to private companies. Design Reactor has elected to take advantage of this extended transition period, and therefore our financial statements may not be
comparable to those of companies that comply with such new or revised accounting standards. Section 107 of the JOBS Act provides that our decision not
to opt out of the extended transition period for complying with new or revised accounting standards is irrevocable.
 

 



 
 
Quantitative and Qualitative Disclosures about Market Risk
 
Management’s discussion and analysis of the quantitative and qualitative disclosures about market risk is included in the Proxy Statement/Prospectus in the
section titled “Management’s Discussion and Analysis of Financial Condition and Results of Operations of Design Reactor, Inc. and Subsidiaries -
Quantitative and Qualitative Disclosures about Market Risk” beginning on page 248 and is incorporated herein by reference.
 
Security Ownership of Certain Beneficial Owners and Management
 
The following table sets forth the beneficial ownership of CXApp Common Stock following the consummation of the Business Combination by:
 

• each person who is known to be the beneficial owner of more than 5% of shares of CXApp Common Stock;
 
 • each of CXApp’s current named executive officers and directors; and
 
 • all current executive officers and directors of CXApp as a group.
 
Beneficial ownership is determined according to the rules of the SEC, which generally provide that a person has beneficial ownership of a security if he,
she or it possesses sole or shared voting or investment power over that security, including options and warrants that are currently exercisable or exercisable
within 60 days after that date through (a) the exercise of any option, warrant or right, (b) the conversion of a security, (c) the power to revoke a trust,
discretionary account or similar arrangement, or (d) the automatic termination of a trust, discretionary account or similar arrangement. In computing the
number of shares beneficially owned by a person and the percentage ownership of that person, shares of CXApp Common Stock subject to options or other
rights (as set forth above) held by that person that are currently exercisable, or will become exercisable within 60 days thereafter, are deemed outstanding,
while such shares are not deemed outstanding for purposes of computing percentage ownership of any other person. The table below does not reflect the
beneficial ownership of shares of CXApp Common Stock issuable upon the exercise of Public Warrants or Private Placement Warrants, as such securities
are not exercisable or convertible within 30 days of the Closing Date. Each person named in the table has sole voting and investment power with respect to
all of the shares shown as beneficially owned by such person, except as otherwise indicated in the table or footnotes below.
 
Unless otherwise indicated, CXApp believes that all persons named in the table below have sole voting and investment power with respect to the voting
securities beneficially owned by them. To our knowledge, no shares of CXApp Common Stock beneficially owned by any executive officer or director
have been pledged as security.
 

 



 

 
  Class A   %   Class C   %   Total Shares   %  
CXApp existing Stockholders(1)   1,547,700   11.0%   5,487,300   39.0%   7,035,000   50.0%
KINS Public Stockholders(2)(7)   157,223   1.1%   —   —%   157,223   1.1%
Sponsor(3)(6)(7)   6,054,776   43.0%   —   —%   6,054,776   43.0%
BlackRock Inc.(4)   225,000   1.6%   —   —%   225,000   1.6%
Inpixon(5)(6)(7)   598,000   4.3%   —   —%   598,000   4.3%
Directors and Executive Officers Post-Business
Combination                         
Khurram P. Sheikh   6,652,776   47.3%           6,652,776   47.3%
Camillo Martino                         
Di-Ann Eisnor                         
Shanti Priya                         
George Mathai                         
Michael Angel                         
Leon Papkoff                         
All directors and executive officers as a group (7
individuals)   6,652,776   47.3%           6,652,776   47.3%
Pro forma Common Stock   8,582,699   61.0%  5,487,300   39.0%  14,069,999   100.0%
  
 

(1) The New CXApp Class A Common Stock and the New CXApp Class C Common Stock will be identical in all respects, except that the New CXApp Class
C Common Stock will be subject to transfer restrictions and will automatically convert into New CXApp Class A Common Stock on the earlier to occur of
(i) the 180th day following the closing of the Merger and (ii) the day that the last reported sale price of the New CXApp Class A Common Stock equals or
exceeds $12.00 per share for any 20 trading days within any 30-trading day period following the closing of the Merger.
(2) Excludes 13,800,000 shares of New CXApp Class A Common Stock underlying the public warrants.
(3) Excludes 10,280,000 shares of New CXApp Class A Common Stock underlying the private warrants.
(4) Includes 225,000 shares of New CXApp Class A Common Stock held by BlackRock Inc. and reflecting forfeiture to Sponsor of 525,000 shares of KINS
Class B Common Stock prior to Closing.
(5) Reflects shares of New CXApp Class A Common Stock attributable to certain employees and other members of Inpixon’s management team for its
existing interests in KINS.
(6) Pursuant to the Sponsor Support Agreement, the Sponsor and related parties have agreed, subject to the limitation set forth therein, to forfeit 22,224
shares of New CXApp Common Stock (as of immediately prior to the consummation of the Merger).
(7) Reflects the redemptions of 230,328 KINS public shares prior to Closing.
 

 



 

 
Directors and Executive Officers
 
Upon the consummation of the transactions contemplated by the Merger Agreement and documents related thereto, and in accordance with the terms of the
Merger Agreement, certain executive officers of KINS ceased serving in such capacities, and each of Eric Zimits, Hassan Ahmed, Atif Rafiq and Allen
Salmasi ceased serving on KINS’ board of directors.
 
Khurram P. Sheikh, Camillo Martino, Di-Ann Eisnor, George Mathai and Shanti Priya were appointed as directors of CXApp by KINS’ stockholders to
serve until the end of their respective terms and until their successors are elected and qualified, with Khurram P. Sheikh appointed to serve as Chairman of
the Board. Following the Business Combination, CXApp’s Board was divided into three classes with staggered, three-year terms. At each annual meeting
of stockholders, the directors whose terms then expire will be eligible for reelection until the third annual meeting following reelection. Ms. Eisnor is
serving as the initial Class I directors for a term expiring at the first annual meeting of the stockholders; Mr. Martino and Ms. Priya are serving as the initial
Class II directors for a term expiring at the second annual meeting of the stockholders; and Mr. Sheikh and Mr. Mathai are serving as the initial Class III
directors for a term expiring at the third annual meeting of the stockholders.
 
Khurram P. Sheikh was appointed as CXApp’s Chief Executive Officer, Michael Angel was appointed as CXApp’s Chief Financial Officer and Leon
Papkoff was appointed as CXApp’s Chief Product Officer.
 
CXApp’s directors and executive officers after the consummation of the Business Combination are described in the Proxy Statement/Prospectus in the
section titled “Management of New CXApp After the Merger” beginning on page 252, and that information is incorporated herein by reference.
 
Additionally, interlocks and insider participation information regarding CXApp’s executive officers is described in the Proxy Statement/Prospectus in the
section titled “Management of New CXApp After the Merger - Compensation Committee Interlocks and Insider Participation” beginning on page 258, and
that information is incorporated herein by reference.
 
Committees of the Board of Directors
 
The standing committees of the Board consist of an audit committee (the “Audit Committee”), a compensation committee (the “Compensation
Committee”), and a nominating and corporate governance committee (the “Nominating Committee”). Each of the committees reports to the Board.
 
Effective as of the Closing, the Board appointed Shanti Priya, Camillo Martino and Di-Ann Eisnor to serve on the Audit Committee, with Shanti Priya as
chair. The Board appointed Camillo Martino, Di-Ann Eisnor and George Mathai to serve on the Compensation Committee, with Di-Ann Eisnor as chair.
The Board appointed Camillo Martino, Di-Ann Eisnor and Shanti Priya to serve on the Nominating Committee, with Camillo Martino as chair.
 
Executive Compensation
 
The executive compensation of CXApp’s executive officers is described in the Proxy Statement/Prospectus in the sections titled “Executive Compensation -
Overview,” “- Summary Compensation Table,” “- Narrative Disclosure to Summary Compensation Table” “- Outstanding Equity Awards at Fiscal Year-
End,” and “- Executive Compensation Arrangements — Post-Closing Arrangements” beginning on page 220, and that information is incorporated herein by
reference.
 
Director Compensation
 
The compensation of CXApp’s directors is described in the Proxy Statement/Prospectus in the section titled “Executive Compensation - Director
Compensation” beginning on page 221, and that information is incorporated herein by reference.
 

 



 

 
Certain Relationships and Related Transactions
 
Certain relationships and related party transactions of CXApp are described in the Proxy Statement/Prospectus in the section titled “Certain Relationships
and Related Party Transactions” beginning on page 279, and that information is incorporated herein by reference.
 
Director Independence
 
Information regarding director independence of CXApp is described in the Proxy Statement/Prospectus in the section titled “Management of New CXApp
After the Merger - The Combined Company Board Composition and Election of Directors - Director Independence” and “-Board Committees and
Independence” beginning on page 255 and is incorporated herein by reference.
 
Legal Proceedings
 
Reference is made to the disclosure regarding legal proceedings in the section of the Proxy Statement/Prospectus titled “Information About KINS - Legal
Proceedings” beginning on page 203, which is incorporated herein by reference.
 
Market Price of and Dividends on the Registrant’s Common Equity and Related Stockholder Matters
 
On March 15, 2023, shares of CXApp Class A Common Stock and CXApp Warrants commenced trading on the Nasdaq Capital Market under the symbols
“CXAI” and “CXAIW”, respectively, in lieu of KINS Units, KINS Class A Common Stock and KINS Public Warrants. CXApp has not paid any cash
dividends on shares of CXApp Common Stock to date. It is the present intention of the Board to retain all earnings, if any, for use in CXApp’s business
operations and, accordingly, the Board does not anticipate declaring any dividends in the foreseeable future. The payment of cash dividends in the future
will be dependent upon CXApp’s revenues and earnings, if any, capital requirements and general financial condition. The payment of any cash dividends is
within the discretion of the Board. Further, the ability of CXApp to declare dividends may be limited by the terms of financing or other agreements entered
into by it or its subsidiaries from time to time.
 
Information regarding KINS Units, KINS Class A Common Stock and KINS Public Warrants and related stockholders matters are described in the Proxy
Statement/Prospectus in the section titled “Market Price and Dividend Information” on page 59, and such information is incorporated herein by reference.
 
Recent Sales of Unregistered Securities
 
None.
 
Description of Registrant’s Securities
 
The description of CXApp’s securities is contained in the Proxy Statement/Prospectus in the section titled “Description of New CXApp Capital Stock”
beginning on page 274 and is incorporated herein by reference.
 
Indemnification of Directors and Officers
 
The indemnification of CXApp’s directors and officers is set forth in the Proxy Statement/Prospectus in the section titled “Executive Compensation -
Limitation on Liability and Indemnification of Directors and Officers” on page 222 and is incorporated herein by reference.
 

 



 

 
Item 3.03. Material Modification to Rights of Security Holders.
 
On March 14, 2023, the Company filed its second amended and restated certificate of incorporation (the “Charter”) with the Secretary of State of the State
of Delaware.
 
Prior to the Business Combination, the Board approved and adopted the Bylaws of CXApp (the “Bylaws”), which became effective as of the Closing Date.
 
Copies of the Charter and the Bylaws are included as Exhibits 3.1 and 3.2, respectively, to this Report and are incorporated herein by reference.
 
Item 5.01. Changes in Control of Registrant.
 
The information set forth above under Item 1.01 and Item 2.01 of this Report is incorporated herein by reference.
 

 



 

 
Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of

Certain Officers.
 
The information set forth in the sections titled “Directors and Executive Officers”, “Executive Compensation”, “Director Compensation”, “Certain
Relationships and Related Transactions” and “Indemnification of Directors and Officers” in Item 2.01 of this Report is incorporated herein by reference.
 
Executive Officer Compensation
 
Effective as of the Closing, Design Reactor entered into a consulting agreement (the “Consulting Agreement”) with 3AM, LLC, a Delaware limited
liability (3AM) controlled by Nadir Ali, the current Chief Executive Officer and director of Inpixon, pursuant to which 3AM will provide advisory services
in exchange for a one-time payment of $180,000 in consulting fees. The foregoing description is qualified in its entirety by reference to the text of the
Consulting Agreement, a copy of which is attached hereto as Exhibit 10.12 and also is incorporated herein by reference.
 
We plan to enter into a employment agreements with our chief executive officer and chief product officer at or shortly after the consummation of the
Business Combination. Although the terms of the agreements are still being finalized, we expect that the agreements will have a fixed term of years, with
annual renewals thereafter, subject to termination in accordance with the agreements’s terms and conditions. We expect that the executives will be entitled
to an annual salary, to be reviewed each year, an annual target bonus opportunity (calculated as a percentage of salary) paid in cash, and an equity incentive
grant. We also anticipate that the executives will be entitled to customary severance and change of control provisions in each of their respective agreements.
 
Incentive Plan
 
At the Special Meeting, the KINS stockholders considered and approved the CXApp Inc. 2023 Equity Incentive Plan (the “Incentive Plan”). The Incentive
Plan was previously approved, subject to stockholder approval, by KINS’ board of directors. The Incentive Plan became effective immediately upon the
Closing. Pursuant to the terms of the Incentive Plan, there are 2,110,500 shares of CXApp Class A Common Stock available for issuance under the
Incentive Plan, which is equal to 15% of the aggregate number of shares of CXApp Common Stock issued and outstanding immediately after the Closing
(giving effect to the redemptions).
 
A summary of the terms of the Incentive Plan is set forth in the Proxy Statement/Prospectus in the section titled “Proposal No. 6 - The 2023 Incentive Plan
Proposal” beginning on page 187 of the Proxy Statement/Prospectus, which is incorporated herein by reference. That summary and the foregoing
description are qualified in their entirety by reference to the text of the Incentive Plan, a copy of which is attached hereto as Exhibit 10.15 and also is
incorporated herein by reference.
 
Item 5.03. Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
The disclosure set forth above under Item 3.03 of this Report is incorporated herein by reference.
 
At the Special Meeting, KINS stockholders considered and approved, among other things, the proposals set forth in the Proxy Statement/Prospectus in the
sections titled “Proposal No. 2 - The Charter Amendment Proposal” and “Proposal No. 3 - The Advisory Amendment Proposals” beginning on pages 175
and 181, respectively, of the Proxy Statement/Prospectus (collectively, the “Charter Proposals”).
 
Prior to the Special Meeting, as previously reported on the Current Report on Form 8-K filed with the SEC on February 27, 2023, pursuant to the Merger
Agreement, the parties thereto mutually agreed to revise the proposed Charter on February 27, 2023.
 
The Charter, which became effective upon filing with the Secretary of State of the State of Delaware on March 14, 2023, includes the amendments
proposed by the Charter Proposals.
 
The description of the Charter and the general effect of the Charter and the Bylaws upon the rights of holders of CXApp’s capital stock are included in the
Proxy Statement/Prospectus under the sections titled “Proposal No. 2 - The Charter Amendment Proposal”, “Proposal No. 3 - The Advisory Amendment
Proposals”, “Comparison of Corporate Governance and Stockholders’ Rights” and “Description of New CXApp Capital Stock” beginning on pages 175,
181, 268 and 274, respectively, of the Proxy Statement/Prospectus, which are incorporated herein by reference.
 

 



 

 
Item 5.05. Amendments to the Registrant’s Code of Ethics, or Waiver of a Provision of the Code of Ethics.
 
In connection with the Business Combination, on March 14, 2023, the Board approved and adopted a new Code of Ethics and Business Conduct (the
“Code”) applicable to all employees, officers and directors of CXApp. The foregoing description of the Code of Conduct does not purport to be complete
and is qualified in its entirety by reference to the full text of the Code of Conduct, a copy of which is filed herewith as Exhibit 14.1 and incorporated herein
by reference.
 
Item 5.06. Change in Shell Company Status.
 
As a result of the Business Combination, the Company ceased being a shell company. Reference is made to the disclosure in the Proxy
Statement/Prospectus in the section titled “Proposal No. 1 - The Business Combination Proposal” beginning on page 118, which is incorporated herein by
reference. Further, the information set forth in the Introductory Note and under Item 1.01 relating to the Business Combination and Item 2.01 of this Report
is incorporated herein by reference.
 
Item 8.01. Other Events.
 
Successor Issuer
 
By operation of Rule 12g-3(a) under the Exchange Act, the Company is the successor issuer to KINS and has succeeded to the attributes of KINS as the
registrant, including KINS SEC file number (001-39642) and CIK Code (1820875). The CXApp Class A Common Stock and Public Warrants are deemed
to be registered under Section 12(b) of the Exchange Act, and the Company will hereafter file reports and other information with the SEC using DSAC’s
SEC file number (001-39642).
 
The Company’s Class A Common Stock and Public Warrants are listed for trading on The Nasdaq Capital Market under the symbols “CXAI” and
“CXAIW”, respectively, and the CUSIP numbers relating to the Company’s Class A Common Stock and Public Warrants are 23248B109 and 23248B117,
respectively.
 
Change to the Amended and Restated Bylaws
 
Pursuant to the Merger Agreement, the parties thereto mutually agreed to revise the Amended and Restated Bylaws (the “Bylaws”) by removing the
transfer restrictions related to the CXApp Class C Common Stock in the previous Section 7.9 of the Bylaws. A copy of the Bylaws is attached to this
Report as Exhibit 3.2.
 
The change to the Bylaws grants us the flexibility to increase the public float as required and provides the administrative advantage of holding the CXApp
Class C Common Stock through the facilities of the Depository Trust Company, which simplifies the conversion process. The timing and amount of any
conversion would be dependent on, among other things, the number of publicly held shares and the prevailing stock price for the CXApp Class A Common
Stock.
 
Item 9.01. Financial Statements and Exhibits.
 
(a) Financial statements of businesses acquired.
 
The audited combined carve-out balance sheets of Design Reactor, as of December 31, 2022 and 2021, and the related combined carved-out statements of
operations, changes in parent company net investment and cash flows for the years ended December 31, 2022 and 2021 are set forth in Exhibit 99.1 hereto
and are incorporated herein by reference.
 
(b) Pro forma financial information.
 
The unaudited pro forma condensed combined financial information of KINS and Legacy CXApp as of and for the year ended December 31, 2022 is set
forth in Exhibit 99.2 hereto and is incorporated herein by reference.
 
(d) Exhibits.
 

 



 

 
Exhibit

No.  Description
  
1.1

 

Underwriting Agreement, dated as of December 14, 2020, between KINS and UBS Securities LLC, Stifel, Nicolaus & Company
Incorporated and BTIG, LLC, as representatives of the several underwriters (incorporated herein by reference from Exhibit 1.1 on KINS’
Form 8-K, filed December 21, 2020).

   
2.1+

 
Agreement and Plan of Merger, dated as of September 25, 2022, by and among KINS, KINS Merger Sub Inc., Inpixon, and Legacy CXApp
(incorporated herein by reference from Exhibit 2.1 on KINS’ Form 8-K, filed September 26, 2022).

  
2.2+

 
Separation and Distribution Agreement, dated as of September 25, 2022, by and among KINS, KINS Merger Sub Inc., Inpixon, and Legacy
CXApp (incorporated herein by reference from Exhibit 2.2 on KINS’ Form 8-K, filed September 26, 2022).

  
3.1  Certificate of Incorporation of CXApp Inc.
  
3.2  Bylaws of CXApp Inc.
  
4.1  Specimen Warrant Certificate of CXApp Inc.
  
4.2  Specimen CXApp Inc. Class A Common Stock Certificate
  
4.3  Specimen CXApp Inc. Class C Common Stock Certificate
  
4.4

 
Specimen Warrant Certificate (included in Exhibit 4.1) (incorporated herein by reference from Exhibit 4.1 on KINS’ Form 8-K, filed
December 21, 2020).

  
4.5

 
Warrant Purchase Agreement, dated as of December 14, 2020, by and between KINS and Continental Stock Transfer & Trust Company, as
warrant agent (incorporated herein by reference from Exhibit 4.1 on KINS’ Form 8-K, filed December 21, 2020).

  
10.1

 
Sponsor Support Agreement, dated as of September 25, 2022, by and among KINS, the Sponsor and Legacy CXApp (incorporated herein
by reference from Exhibit 2.3 on KINS’ Form 8-K, filed September 26, 2022).

  
10.2

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Khurram P. Sheikh (incorporated herein by reference
from Exhibit 10.6 on KINS’ Form 8-K, filed December 21, 2020).

  
10.3

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Eric Zimits (incorporated herein by reference from
Exhibit 10.7 on KINS’ Form 8-K, filed December 21, 2020)

   
10.4

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Hassan Ahmed (incorporated herein by reference from
Exhibit 10.8 on KINS’ Form 8-K, filed December 21, 2020).

  
10.5

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Di-Ann Eisnor (incorporated herein by reference from
Exhibit 10.9 on KINS’ Form 8-K, filed December 21, 2020).

  
10.6

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Camillo Martino (incorporated herein by reference from
Exhibit 10.10 on KINS’ Form 8-K, filed December 21, 2020).

  
10.7

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Atif Rafiq (incorporated herein by reference from
Exhibit 10.11 on KINS’ Form 8-K, filed December 21, 2020).

  
10.8+

 
Indemnity Agreement, dated as of December 14, 2020, by and between KINS and Allen Salmasi pro forma condensed (incorporated herein
by reference from Exhibit 10.12 on KINS’ Form 8-K, filed December 21, 2020).

   
10.9  Employee Matters Agreement, dated March 14, 2023, by and among KINS, KINS Merger Sub Inc., Inpixon, and Legacy CXApp.
  
10.10  Tax Matters Agreement, dated March 14, 2023, by and among KINS, Inpixon, and Legacy CXApp.
  
10.11+  Transition Services Agreement, dated March 14, 2023, by and between Inpixon and Legacy CXApp.
  
10.12#  Consulting Agreement, dated March 14, 2023, by and between Design Reactor, Inc. and 3AM, LLC.
   
10.13#

 
Employment Agreement, dated as of January 9, 2023, by and between Design Reactor, Inc. and Michael Angel (incorporated herein by
reference from Exhibit 10.13 of KINS’ Registration Statement on Form S-4 (File No. 333-267938, filed February 9, 2023).

   
10.14#  CXApp Inc. 2023 Equity Incentive Plan.
  
10.15#  Form of CXApp, Inc. Indemnification Agreement for Directors and Officers.
   
10.16#  Form of CXApp Inc. 2023 Equity Incentive Plan Stock Option Agreement
   
10.17#  Form of CXApp Inc. 2023 Equity Incentive Plan Restricted Stock Unit Agreement
   
14.1  Code of Ethics and Business Conduct.
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Exhibit 3.1

 
SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
KINS TECHNOLOGY GROUP INC.

 
KINS Technology Group Inc., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”), DOES HEREBY

CERTIFY AS FOLLOWS:
 
1. The name of the Corporation is “KINS Technology Group Inc.” The original certificate of incorporation was filed with the Secretary of State of the

State of Delaware on July 20, 2020 (the “Original Certificate”). The Corporation amended and restated the Original Certificate, which was filed with the
Secretary of State of the State of Delaware on December 14, 2020, as amended on June 10, 2022 and on December 14, 2022 (as so amended, the “First
Amended and Restated Certificate”).

 
2. This Second Amended and Restated Certificate of Incorporation (the “Second Amended and Restated Certificate”), which both restates and

amends the provisions of the First Amended and Restated Certificate, was duly adopted in accordance with Sections 228, 242 and 245 of the General
Corporation Law of the State of Delaware, as amended from time to time (the “DGCL”).

 
3. This Second Amended and Restated Certificate shall become effective on the date of filing with the Secretary of State of Delaware.
 
4. Certain capitalized terms used in this Second Amended and Restated Certificate are defined where appropriate herein.
 
5. The text of the First Amended and Restated Certificate is hereby restated and amended in its entirety to read as follows:
 

ARTICLE I
 

The name of the corporation is CXApp Inc. (the “Corporation”).
 

ARTICLE II
 

The address of the Corporation’s registered office in the State of Delaware is 251 Little Falls Drive, in the City of Wilmington, County of New Castle, State
of Delaware, 19808, and the name of the Corporation’s registered agent at such address is Corporation Service Company.
 

ARTICLE III
 

The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of
the State of Delaware (the “DGCL”) as it now exists or may hereafter be amended and supplemented.
 

ARTICLE IV
 

The total number of shares of capital stock that the Corporation shall have authority to issue is 530,000,000 shares, consisting of: 520,000,000 shares of
common stock, having a par value of $0.0001 per share, including (i) 500,000,000 shares of Class A common stock (the “Class A Common Stock”) and (ii)
20,000,000 shares of Class C common stock (the “Class C Common Stock”, and together with the Class A Common Stock, the “Common Stock”); and (iii)
10,000,000 shares of preferred stock, having a par value of $0.0001 per share (the “Preferred Stock”).
 

ARTICLE V
 

The designations and the powers, privileges and rights, and the qualifications, limitations or restrictions thereof in respect of each class of capital stock of
the Corporation are as follows:
 
A. COMMON STOCK
 

1. General. The voting, dividend, liquidation and other rights and powers of the Common Stock are subject to and qualified by the rights, powers and
preferences of any series of Preferred Stock as may be designated by the Board of Directors of the Corporation (the “Board of Directors”) and outstanding
from time to time. Except as otherwise expressly provided in this Second Amended and Restated Certificate or required by applicable law, shares of Class
A Common Stock and Class C Common Stock shall have the same rights and powers, share ratably and be identical in all respects as to all matters.

 



 
2. Voting. Except as otherwise provided herein or expressly required by law, each holder of Class A Common Stock and each holder of Class C

Common Stock will vote together as a single class and not as separate series or classes, and shall be entitled to vote on each matter submitted to a vote of
stockholders and shall be entitled to one (1) vote for each share of Common Stock held of record by such holder as of the record date for determining
stockholders entitled to vote on such matter. Except as otherwise required by law, holders of Common Stock, as such, shall not be entitled to vote on any
amendment to this Certificate of Incorporation (including any Certificate of Designation (as defined below)) that relates solely to the rights, powers,
preferences (or the qualifications, limitations or restrictions thereof) or other terms of one or more outstanding series of Preferred Stock if the holders of
such affected series are entitled, either separately or together with the holders of one or more other such series, to vote thereon pursuant to this Certificate
of Incorporation (including any Certificate of Designation) or pursuant to the DGCL.

 
Subject to the rights of any holders of any outstanding series of Preferred Stock, the number of authorized shares of Class A Common Stock, Class C
Common Stock or the Preferred Stock may be increased or decreased (but not below the number of shares of the Class A Common Stock, the Class C
Common Stock or the Preferred Stock, as the case may be, then outstanding) by the affirmative vote of the holders of a majority of the stock of the
Corporation entitled to vote, irrespective of the provisions of Section 242(b)(2) of the DGCL.
 
Except as otherwise required in this Certificate of Incorporation or by applicable law, if any holders of Preferred Stock are entitled to vote together with the
holders of Common Stock, such holders of Preferred Stock shall vote together with the holders of Common Stock as a single class.
 

3. Dividends. Subject to applicable law and the rights and preferences of any holders of any outstanding series of Preferred Stock, the holders of
Common Stock, as such, shall be entitled to the payment of dividends on the Common Stock when, as and if declared by the Board of Directors in
accordance with applicable law.

 
4. Liquidation. Subject to the rights and preferences of any holders of any shares of any outstanding series of Preferred Stock, in the event of any

liquidation, dissolution or winding up of the Corporation, whether voluntary or involuntary, the funds and assets of the Corporation that may be legally
distributed to the Corporation’s stockholders shall be distributed among the holders of the then outstanding Common Stock pro rata in accordance with the
number of shares of Common Stock held by each such holder.

 
5. Merger, Consolidation, Tender or Exchange Offer. All shares of Common Stock shall, as among each other, have the same rights and privileges

and rank equally, share ratably and be identical in all respects as to all matters. Without limiting the generality of the foregoing, (1) in the event of a merger,
consolidation or other business combination requiring the approval of the holders of the Corporation’s capital stock entitled to vote thereon (whether or not
the Corporation is the surviving entity), the holders of Common Stock shall receive the same form of consideration, if any, and at least the same amount of
consideration, if any, on a per share basis, and (2) in the event of (a) any tender or exchange offer to acquire any shares of Common Stock by any third
party pursuant to an agreement to which the Corporation is a party or (b) any tender or exchange offer by the Corporation to acquire any shares of Common
Stock, pursuant to the terms of the applicable tender or exchange offer, the holders of Common Stock shall be entitled to receive the same form of
consideration, if any, and at least the same amount of consideration, if any, on a per share basis.

 
6. Transfer Rights. Subject to applicable law and the transfer restrictions on the Class C Common Stock set forth in Article VII of the bylaws of the

Corporation (as such bylaws may be amended from time to time, the “Bylaws”), shares of Common Stock and the rights and obligations associated
therewith shall be fully transferable to any transferee.

 



 
7. Class C Common Stock. Each share of Class C Common Stock will automatically convert into one fully paid and nonassessable share of Class A

Common Stock on (i) the date that is 180 days after the date of this Second Amended and Restated Certificate; (ii) the date on which the Corporation
completes a liquidation, merger, stock exchange, reorganization or other similar transaction that results in all of stockholders of the Corporation having the
right to exchange their common of the Corporation for cash, securities or other property; or (iii) if the last reported sale price of the Class A Common Stock
of the Corporation equals or exceeds $12.00 per share (as adjusted for stock splits, stock dividends, reorganizations, recapitalizations and the like) for any
20 trading days within any 30-trading day period commencing after the date of this Second Amended and Restated Certificate. Upon any conversion of
Class C Common Stock to Class A Common Stock in accordance with this Second Amended and Restated Certificate, all rights of the holder of Class C
Common Stock shall cease and the person or persons in whose names or names the certificate or certificates representing the shares of Class A Common
Stock are to be issued shall be treated for all purposes as having become the record holder or holders of such shares of Class A Common Stock. The
Corporation will at all times reserve and keep available out of its authorized but unissued shares of Class A Common Stock, solely for the purpose of
effecting the conversion of the shares of the Class C Common Stock, such number of its shares of Class A Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding shares of Class C Common Stock; and if at any time the number of authorized but unissued shares of
Class A Common Stock will not be sufficient to effect the conversion of all then-outstanding shares of Class C Common Stock, the Corporation will take
such corporate action as may be necessary to increase its authorized but unissued shares of Class A Common Stock to such number of shares as will be
sufficient for such purpose. No share or shares of Class C Common Stock acquired by the Corporation by reason of redemption, purchase, conversion or
otherwise shall be reissued, and all such shares shall be cancelled, retired and eliminated from the shares that the Corporation shall be authorized to issue.
In addition to the foregoing, the Board of Directors shall be permitted to convert all or any portion of the outstanding Class C Common Stock (pro rata as
near as reasonably practical for each beneficial owner as of a date determined by the Board of Directors and rounded down to the nearest whole share) for
any reason, including in connection with any regulatory or stock exchange listing requirement.

 
B. PREFERRED STOCK
 
Shares of Preferred Stock may be issued from time to time in one or more series, each of such series to have such terms as stated or expressed herein and in
the resolution or resolutions providing for the creation and issuance of such series adopted by the Board of Directors as hereinafter provided.
 
Authority is hereby expressly granted to the Board of Directors from time to time to issue the Preferred Stock in one or more series, and in connection with
the creation of any such series, by adopting a resolution or resolutions providing for the issuance of the shares thereof and by filing a certificate of
designation relating thereto in accordance with the DGCL (a “Certificate of Designation”), to determine and fix the number of shares of such series and
such voting powers, full or limited, or no voting powers, and such designations, preferences and relative participating, optional or other special rights, and
qualifications, limitations or restrictions thereof, including without limitation thereof, dividend rights, conversion rights, redemption privileges and
liquidation preferences, and to increase or decrease (but not below the number of shares of such series then outstanding) the number of shares of any series
as shall be stated and expressed in such resolutions, all to the fullest extent now or hereafter permitted by the DGCL. Without limiting the generality of the
foregoing, the resolution or resolutions providing for the creation and issuance of any series of Preferred Stock may provide that such series shall be
superior or rank equally or be junior to any other series of Preferred Stock to the extent permitted by law and this Certificate of Incorporation (including
any Certificate of Designation). Except as otherwise required by law, holders of any series of Preferred Stock shall be entitled only to such voting rights, if
any, as shall expressly be granted thereto by this Certificate of Incorporation (including any Certificate of Designation).
 
The number of authorized shares of Preferred Stock may be increased or decreased (but not below the number of shares thereof then outstanding) by the
affirmative vote of the holders of a majority of the stock of the Corporation entitled to vote, irrespective of the provisions of Section 242(b)(2) of the
DGCL.
 

ARTICLE VI
 

For the management of the business and for the conduct of the affairs of the Corporation it is further provided that:
 
A. Subject to the rights of holders of any series of Preferred Stock to elect directors, the Board of Directors shall be divided into three classes, as nearly
equal in number as possible, and designated Class I, Class II and Class III. The Board of Directors is authorized to assign members of the Board of
Directors already in office to Class I, Class II or Class III. Subject to the rights of holders of any series of Preferred Stock to elect directors, each director
shall serve for a term ending on the date of the third annual meeting of stockholders following the annual meeting of stockholders at which such director
was elected; provided that each director initially assigned to Class I shall serve for a term expiring at the Corporation’s first annual meeting of stockholders
held after the effectiveness of this Certificate of Incorporation; each director initially assigned to Class II shall serve for a term expiring at the Corporation’s
second annual meeting of stockholders held after the effectiveness of this Certificate of Incorporation; and each director initially assigned to Class III shall
serve for a term expiring at the Corporation’s third annual meeting of stockholders held after the effectiveness of this Certificate of Incorporation; provided
further, that the term of each director shall continue until the election and qualification of his or her successor and be subject to his or her earlier death,
disqualification, resignation or removal.
 



 
B. Except as otherwise expressly provided by the DGCL or this Certificate of Incorporation, the business and affairs of the Corporation shall be managed
by or under the direction of the Board of Directors. The number of directors that shall constitute the whole Board of Directors shall be fixed exclusively by
one or more resolutions adopted from time to time by the Board of Directors in accordance with the Bylaws.
 
C. Subject to the special rights of the holders of one or more outstanding series of Preferred Stock to elect directors, the Board of Directors or any
individual director may be removed from office at any time, but only for cause, and only by the affirmative vote of the holders of at least a majority of the
voting power of all of the then outstanding shares of voting stock of the Corporation entitled to vote at an election of directors.
 
D. Subject to the special rights of the holders of one or more outstanding series of Preferred Stock to elect directors, except as otherwise provided by law,
any vacancies on the Board of Directors resulting from death, resignation, disqualification, retirement, removal or other causes and any newly created
directorships resulting from any increase in the number of directors shall be filled exclusively by the affirmative vote of a majority of the directors then in
office, even though less than a quorum, or by a sole remaining director (other than any directors elected by the separate vote of one or more outstanding
series of Preferred Stock), and shall not be filled by the stockholders. Any director appointed in accordance with the preceding sentence shall hold office
until the expiration of the term or until his or her earlier death, resignation, retirement, disqualification, or removal.
 
E. Whenever the holders of any one or more series of Preferred Stock issued by the Corporation shall have the right, voting separately as a series or
separately as a class with one or more such other series, to elect directors at an annual or special meeting of stockholders, the election, term of office,
removal and other features of such directorships shall be governed by the terms of this Certificate of Incorporation (including any Certificate of
Designation). Notwithstanding anything to the contrary in this Article VI, the number of directors that may be elected by the holders of any such series of
Preferred Stock shall be in addition to the number fixed pursuant to paragraph B of this Article VI, and the total number of directors constituting the whole
Board of Directors shall be automatically adjusted accordingly. Except as otherwise provided in the Certificate of Designation(s) in respect of one or more
series of Preferred Stock, whenever the holders of any series of Preferred Stock having such right to elect additional directors are divested of such right
pursuant to the provisions of such Certificate of Designation(s), the terms of office of all such additional directors elected by the holders of such series of
Preferred Stock, or elected to fill any vacancies resulting from the death, resignation, disqualification or removal of such additional directors, shall
forthwith terminate (in which case each such director thereupon shall cease to be qualified as, and shall cease to be, a director) and the total authorized
number of directors of the Corporation shall automatically be reduced accordingly.
 
F. In furtherance and not in limitation of the powers conferred by statute, the Board of Directors is expressly authorized to adopt, amend or repeal the
Bylaws, subject to the power of the stockholders of the Corporation entitled to vote with respect thereto to adopt, amend or repeal the Bylaws. The
stockholders of the Corporation shall also have the power to adopt, amend or repeal the Bylaws; provided, that in addition to any vote of the holders of any
class or series of stock of the Corporation required by applicable law or by this Certificate of Incorporation (including any Certificate of Designation in
respect of one or more series of Preferred Stock) or the Bylaws of the Corporation, the adoption, amendment or repeal of the Bylaws of the Corporation by
the stockholders of the Corporation shall require the affirmative vote of the holders of at least two-thirds (66 and 2/3%) of the voting power of all of the
then outstanding shares of voting stock of the Corporation entitled to vote generally in an election of directors.
 
G. The directors of the Corporation need not be elected by written ballot unless the Bylaws so provide.

 



 
ARTICLE VII

 
A. Subject to the rights, if any, of the holders of any outstanding series of the Preferred Stock, and to the requirements of applicable law, special meetings
of stockholders of the Corporation may be called only by the Chairman of the Board of Directors, Chief Executive Officer of the Corporation, or the Board
of Directors pursuant to a resolution adopted by a majority of the Board of the Directors, and, except to the extent otherwise provided in the Bylaws, the
ability of any other person or persons, including the stockholders, to call a special meeting is hereby specifically denied. Notwithstanding the foregoing,
any action required or permitted to be taken by the holders of any series of Preferred Stock, voting separately as a series or separately as a class with one or
more other such series, may be taken without a meeting, without prior notice and without a vote, to the extent expressly so provided by the applicable
Certificate of Designation relating to such series of Preferred Stock, if a consent or consents in writing, setting forth the action so taken, shall be signed by
the holders of outstanding shares of the relevant series of Preferred Stock having not less than the minimum number of votes that would be necessary to
authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted and shall be delivered to the Corporation in
accordance with the applicable provisions of the DGCL.
 
B. Subject to the special rights of the holders of one or more series of Preferred Stock, and to the requirements of applicable law, special meetings of the
stockholders of the Corporation may be called for any purpose or purposes, at any time only by or at the direction of the Board of Directors, the
Chairperson of the Board of Directors or the Chief Executive Officer, in each case, in accordance with the Bylaws, and shall not be called by any other
person or persons. Any such special meeting so called may be postponed, rescheduled or cancelled by the Board of Directors or other person calling the
meeting.
 
C. Advance notice of stockholder nominations for the election of directors and of other business proposed to be brought by stockholders before any
meeting of the stockholders of the Corporation shall be given in the manner provided in the Bylaws. Any business transacted at any special meeting of
stockholders shall be limited to matters relating to the purpose or purposes identified in the notice of meeting.
 

ARTICLE VIII
 

No director of the Corporation shall have any personal liability to the Corporation or its stockholders for monetary damages for any breach of fiduciary
duty as a director, except to the extent such exemption from liability or limitation thereof is not permitted under the DGCL as the same exists or hereafter
may be amended. Any amendment, repeal or modification of this Article VIII, or the adoption of any provision of the Certificate of Incorporation of the
Corporation inconsistent with this Article VIII, shall not adversely affect any right or protection of a director of the Corporation with respect to any act or
omission occurring prior to such amendment, repeal, modification or adoption. If the DGCL is amended after approval by the stockholders of this Article
VIII to authorize corporate action further eliminating or limiting the personal liability of directors, then the liability of a director of the Corporation shall be
eliminated or limited to the fullest extent permitted by the DGCL as so amended.
 

ARTICLE IX
 

A. The Corporation hereby expressly elects not to be governed by Section 203 of the DGCL, and instead the provisions of Article IX(B)-(D) below shall
apply, for so long as the Corporation’s Common Stock is registered under Section 12(b) or 12(g) of the Exchange Act of 1934, as amended (the “Exchange
Act”).
 
B. The Corporation shall not engage in any business combination with any interested stockholder (as defined below) for a period of three (3) years
following the time that such stockholder became an interested stockholder, unless:
 

(1) prior to such time, the Board of Directors approved either the business combination or the transaction that resulted in the stockholder becoming an
interested stockholder;

 
(2) upon consummation of the transaction that resulted in the stockholder becoming an interested stockholder, the interested stockholder owned at

least eighty five percent (85%) of the voting stock (as defined below) of the Corporation outstanding at the time the transaction commenced, excluding for
purposes of determining the voting stock outstanding (but not the outstanding voting stock owned by the interested stockholder) those shares owned by (i)
persons who are directors and also officers and (ii) employee stock plans in which employee participants do not have the right to determine confidentially
whether shares held subject to the plan will be tendered in a tender or exchange offer; or

 
(3) at or subsequent to such time, the business combination is approved by the Board of Directors and authorized at an annual or special meeting of

stockholders, and not by written consent, by the affirmative vote of at least sixty six and two-thirds percent (66 and 2/3%) of the outstanding voting stock
of the Corporation which is not owned by the interested stockholder.

 



 
C. The restrictions contained in the foregoing Article IX(B) shall not apply if:
 

(1) a stockholder becomes an interested stockholder inadvertently and (i) as soon as practicable divests itself of ownership of sufficient shares so that
the stockholder ceases to be an interested stockholder and (ii) would not, at any time, within the three-year period immediately prior to the business
combination between the Corporation and such stockholder, have been an interested stockholder but for the inadvertent acquisition of ownership; or

 
(2) the business combination is proposed prior to the consummation or abandonment of and subsequent to the earlier of the public announcement or

the notice required hereunder of a proposed transaction which (i) constitutes one of the transactions described in the second sentence of this Article IX(C)
(2), (ii) is with or by a person who either was not an interested stockholder during the previous three (3) years or who became an interested stockholder
with the approval of the Board of Directors and (iii) is approved by a majority of the directors then in office (but not less than one) who were directors prior
to any person becoming an interested stockholder during the previous three (3) years or were recommended for election or elected to succeed such directors
by a majority of such directors. The proposed transactions referred to in the preceding sentence are limited to (x) a merger or consolidation of the
Corporation (except for a merger in respect of which, pursuant to Section 251(f) of the DGCL, no vote of the stockholders of the Corporation is required),
(y) a sale, lease, exchange, mortgage, whether as part of a dissolution or otherwise, of assets of the Corporation or of any direct or indirect majority-owned
subsidiary of the Corporation (other than to any direct or indirect wholly owned subsidiary or to the Corporation) having an aggregate market value equal
to fifty percent (50%) or more of either that aggregate market value of all the assets of the Corporation determined on a consolidated basis or the aggregate
market value of all the outstanding stock of the Corporation or (z) a proposed tender or exchange offer for fifty percent (50%) or more of the outstanding
voting stock of the Corporation. The Corporation shall give not less than twenty (20) days’ notice to all interested stockholders prior to the consummation
of any of the transactions described in clause (x) or (y) of the second sentence of this Article IX(C)(2).

 
D. For purposes of this Article IX, references to:
 
(1) “affiliate” means a person that directly, or indirectly through one or more intermediaries, controls, or is controlled by, or is under common control with,
another person.

 
(2) “associate,” when used to indicate a relationship with any person, means: (i) any corporation, partnership, unincorporated association or other

entity of which such person is a director, officer or partner or is, directly or indirectly, the owner of twenty percent (20%) or more of the voting power
thereof; (ii) any trust or other estate in which such person has at least a twenty percent (20%) beneficial interest or as to which such person serves as trustee
or in a similar fiduciary capacity; and (iii) any relative or spouse of such person, or any relative of such spouse, who has the same residence as such person.

 
(3) “business combination,” when used in reference to the Corporation and any interested stockholder of the Corporation, means:
 

a. any merger or consolidation of the Corporation or any direct or indirect majority-owned subsidiary of the Corporation (a) with the
interested stockholder, or (b) with any other corporation, partnership, unincorporated association or other entity if the merger or consolidation is caused by
the interested stockholder and as a result of such merger or consolidation subsection (B) of this Article IX is not applicable to the surviving entity;

 
b. any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in one transaction or a series of transactions), except

proportionately as a stockholder of the Corporation, to or with the interested stockholder, whether as part of a dissolution or otherwise, of assets of the
Corporation or of any direct or indirect majority-owned subsidiary of the Corporation which assets have an aggregate market value equal to ten percent
(10%) or more of either the aggregate market value of all the assets of the Corporation determined on a consolidated basis or the aggregate market value of
all the outstanding stock of the Corporation;

 



 
c. any transaction which results in the issuance or transfer by the Corporation or by any direct or indirect majority-owned subsidiary of

the Corporation of any stock of the Corporation or of such subsidiary to the interested stockholder, except: (i) pursuant to the exercise, exchange or
conversion of securities exercisable for, exchangeable for or convertible into stock of the Corporation or any such subsidiary which securities were
outstanding prior to the time that the interested stockholder became such; (ii) pursuant to a merger under Section 251(g) of the DGCL; (iii) pursuant to a
dividend or distribution paid or made, or the exercise, exchange or conversion of securities exercisable for, exchangeable for or convertible into stock of the
Corporation or any such subsidiary which security is distributed, pro rata to all holders of a class or series of stock of the Corporation subsequent to the
time the interested stockholder became such; (iv) pursuant to an exchange offer by the Corporation to purchase stock made on the same terms to all holders
of said stock; or (v) any issuance or transfer of stock by the Corporation; provided, however, that in no case under items (iii) through (v) of this subsection
shall there be an increase in the interested stockholder’s proportionate share of the stock of any class or series of the Corporation or of the voting stock of
the Corporation (except as a result of immaterial changes due to fractional share adjustments);

 
d. any transaction involving the Corporation or any direct or indirect majority-owned subsidiary of the Corporation which has the effect,

directly or indirectly, of increasing the proportionate share of the stock of any class or series, or securities convertible into the stock of any class or series,
of the Corporation or of any such subsidiary which is owned by the interested stockholder, except as a result of immaterial changes due to fractional share
adjustments or as a result of any purchase or redemption of any shares of stock not caused, directly or indirectly, by the interested stockholder; or

 
e. any receipt by the interested stockholder of the benefit, directly or indirectly (except proportionately as a stockholder of the

Corporation), of any loans, advances, guarantees, pledges, or other financial benefits (other than those expressly permitted in subsections (a) through (d)
above) provided by or through the Corporation or any direct or indirect majority-owned subsidiary.

 
(4) “control,” including the terms “controlling,” “controlled by” and “under common control with,” means the possession, directly or indirectly, of

the power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting stock, by contract, or
otherwise. A person who is the owner of twenty percent (20%) or more of the outstanding voting stock of a corporation, partnership, unincorporated
association or other entity shall be presumed to have control of such entity, in the absence of proof by a preponderance of the evidence to the contrary.
Notwithstanding the foregoing, a presumption of control shall not apply where such person holds voting stock, in good faith and not for the purpose of
circumventing this subsection (D) of Article IX, as an agent, bank, broker, nominee, custodian or trustee for one or more owners who do not individually or
as a group have control of such entity.

 
(5) “interested stockholder” means any person (other than the Corporation or any direct or indirect majority-owned subsidiary of the Corporation)

that (i) is the owner of fifteen percent (15%) or more of the outstanding voting stock of the Corporation, or (ii) is an affiliate or associate of the Corporation
and was the owner of fifteen percent (15%) or more of the outstanding voting stock of the Corporation at any time within the three year period immediately
prior to the date on which it is sought to be determined whether such person is an interested stockholder; and the affiliates and associates of such person;
but “interested stockholder” shall not include (a) any Stockholder Party, any Stockholder Party Direct Transferee, any Stockholder Party Indirect Transferee
or any of their respective affiliates or successors or any “group,” or any member of any such group, to which such persons are a party under Rule 13d-5 of
the Exchange Act, or (b) any person whose ownership of shares in excess of the fifteen percent (15%) limitation set forth herein is the result of any action
taken solely by the Corporation; provided, further, that in the case of clause (b) such person shall be an interested stockholder if thereafter such person
acquires additional shares of voting stock of the Corporation, except as a result of further corporate action not caused, directly or indirectly, by such person.
For the purpose of determining whether a person is an interested stockholder, the voting stock of the Corporation deemed to be outstanding shall include
stock deemed to be owned by the person through application of the definition of “owner” below.

 
(6) “owner,” including the terms “own” and “owned,” when used with respect to any stock, means a person that individually or with or through any

of its affiliates or associates:
 

a. beneficially owns such stock, directly or indirectly;
 
b. has (i) the right to acquire such stock (whether such right is exercisable immediately or only after the passage of time) pursuant to any

agreement, arrangement or understanding, or upon the exercise of conversion rights, exchange rights, warrants or options, or otherwise; provided, however,
that a person shall not be deemed the owner of stock tendered pursuant to a tender or exchange offer made by such person or any of such person’s affiliates
or associates until such tendered stock is accepted for purchase or exchange; or (ii) the right to vote such stock pursuant to any agreement, arrangement or
understanding; provided, however, that a person shall not be deemed the owner of any stock because of such person’s right to vote such stock if the
agreement, arrangement or understanding to vote such stock arises solely from a revocable proxy or consent given in response to a proxy or consent
solicitation made to 10 or more persons; or

 



 
c. has any agreement, arrangement or understanding for the purpose of acquiring, holding, voting (except voting pursuant to a revocable

proxy or consent as described in item (ii) of subsection (b) above), or disposing of such stock with any other person that beneficially owns, or whose
affiliates or associates beneficially own, directly or indirectly, such stock.

 
(7) “person” means any individual, corporation, partnership, unincorporated association or other entity.
 
(8) “stock” means, with respect to any corporation, capital stock and, with respect to any other entity, any equity interest.
 
(9) “Stockholder Party Direct Transferee” means any person that acquires (other than in a registered public offering) directly from any Stockholder

Party or any of its successors or any “group,” or any member of any such group, of which such persons are a party under Rule 13d-5 of the Exchange Act
beneficial ownership of fifteen percent (15%) or more of the then outstanding voting stock of the Corporation.

 
(10) “Stockholder Party Indirect Transferee” means any person that acquires (other than in a registered public offering) directly from any Stockholder

Party Direct Transferee or any other Stockholder Party Indirect Transferee beneficial ownership of fifteen percent (15%) or more of the then outstanding
voting stock of the Corporation.

 
(11) “voting stock” means stock of any class or series entitled to vote generally in the election of directors and, with respect to any entity that is not a

corporation, any equity interest entitled to vote generally in the election of the governing body of such entity. Every reference to a percentage of voting
stock shall be calculated on the basis of the aggregate number of votes applicable to all shares of such voting stock, and by allocating to each share of
voting stock, that number of votes to which such share is entitled.

 
ARTICLE X

 
A. The Corporation shall indemnify its directors and officers to the fullest extent authorized or permitted by applicable law, as now or hereafter in effect,
and such right to indemnification shall continue as to a person who has ceased to be a director or officer of the Corporation and shall inure to the benefit of
his or her heirs, executors and personal and legal representatives; provided, however, that, except for proceedings to enforce rights to indemnification, the
Corporation shall not be obligated to indemnify any director or officer (or his or her heirs, executors or personal or legal representatives) in connection with
a proceeding (or part thereof) initiated by such person unless such proceeding (or part thereof) was authorized or consented to by the Board of Directors.
The right to indemnification conferred by this Article X shall include the right to be paid by the Corporation the expenses incurred in defending or
otherwise participating in any proceeding in advance of its final disposition upon receipt by the Corporation of an undertaking by or on behalf of the
director or officer receiving advancement to repay the amount advanced if it shall ultimately be determined that such person is not entitled to be
indemnified by the Corporation under this Article X. The Corporation may, to the extent authorized from time to time by the Board of Directors, provide
rights to indemnification and to the advancement of expenses to employees and agents of the Corporation similar to those conferred in this Article X to
directors and officers of the Corporation. The rights to indemnification and to the advancement of expenses conferred in this Article X shall not be
exclusive of any other right which any person may have or hereafter acquire under this Certificate of Incorporation, the Bylaws, any statute, agreement,
vote of stockholders or disinterested directors or otherwise. Any repeal or modification of this Article X by the stockholders of the Corporation shall not
adversely affect any rights to indemnification and to the advancement of expenses of a director, officer, employee or agent of the Corporation (collectively,
the “Covered Persons”) existing at the time of such repeal or modification with respect to any acts or omissions occurring prior to such repeal or
modification.
 



 
B. The Corporation hereby acknowledges that certain Covered Persons may have rights to indemnification and advancement of expenses (directly or
through insurance obtained by any such entity) provided by one or more third parties (collectively, the “Other Indemnitors”), and which may include third
parties for whom such Covered Person serves as a manager, member, officer, employee or agent. The Corporation hereby agrees and acknowledges that
notwithstanding any such rights that a Covered Person may have with respect to any Other Indemnitor(s), (i) the Corporation is the indemnitor of first
resort with respect to all Covered Persons and all obligations to indemnify and provide advancement of expenses to Covered Persons, (ii) the Corporation
shall be required to indemnify and advance the full amount of expenses incurred by the Covered Persons, to the fullest extent required by law, the terms of
this Certificate of Incorporation, the Bylaws, any agreement to which the Corporation is a party, any vote of the stockholders or the Board of Directors, or
otherwise, without regard to any rights the Covered Persons may have against the Other Indemnitors and (iii) to the fullest extent permitted by law, the
Corporation irrevocably waives, relinquishes and releases the Other Indemnitors from any and all claims for contribution, subrogation or any other
recovery of any kind in respect thereof. The Corporation further agrees that no advancement or payment by the Other Indemnitors with respect to any claim
for which the Covered Persons have sought indemnification from the Corporation shall affect the foregoing and the Other Indemnitors shall have a right of
contribution and/or be subrogated to the extent of any such advancement or payment to all of the rights of recovery of the Covered Persons against the
Corporation. These rights shall be a contract right, and the Other Indemnitors are express third party beneficiaries of the terms of this paragraph.
Notwithstanding anything to the contrary herein, the obligations of the Corporation under this paragraph shall only apply to Covered Persons in their
capacity as Covered Persons.
 

ARTICLE XI
 

A. Unless the Corporation consents in writing to the selection of an alternative forum, the Court of Chancery (the “Chancery Court”) of the State of
Delaware (or, in the event that the Chancery Court does not have jurisdiction, the federal district court for the District of Delaware or other state courts of
the State of Delaware) and any appellate court thereof shall, to the fullest extent permitted by law, be the sole and exclusive forum for (i) any derivative
action, suit or proceeding (“Proceeding”) brought on behalf of the Corporation, (ii) any Proceeding asserting a claim of breach of a fiduciary duty owed by
any director, officer or stockholder of the Corporation to the Corporation or to the Corporation’s stockholders, (iii) any Proceeding arising pursuant to any
provision of the DGCL or the Bylaws or this Certificate of Incorporation (as either may be amended from time to time), (iv) any Proceeding as to which the
DGCL confers jurisdiction on the Court of Chancery of the State of Delaware, or (v) any Proceeding asserting a claim against the Corporation or any
current or former director, officer or stockholder governed by the internal affairs doctrine. If any action the subject matter of which is within the scope of
the immediately preceding sentence is filed in a court other than the courts in the State of Delaware (a “Foreign Action”) in the name of any stockholder,
such stockholder shall be deemed to have consented to (a) the personal jurisdiction of the state and federal courts in the State of Delaware in connection
with any action brought in any such court to enforce the provisions of the immediately preceding sentence and (b) having service of process made upon
such stockholder in any such action by service upon such stockholder’s counsel in the Foreign Action as agent for such stockholder. Notwithstanding the
foregoing, the provisions of this Article XI(A) shall not apply to suits brought to enforce any liability or duty created by the Securities Act, the Exchange
Act or any other claim for which the federal courts of the United States have exclusive jurisdiction.
 
B. Unless the Corporation consents in writing to the selection of an alternative forum, to the fullest extent permitted by law, the federal district courts of the
United States of America shall be the exclusive forum for the resolution of any complaint asserting a cause of action arising under the Securities Act.
 
C. Any person or entity purchasing or otherwise acquiring any interest in any security of the Corporation shall be deemed to have notice of and consented
to this Article XI.

ARTICLE XII
 

The doctrine of corporate opportunity, or any other analogous doctrine, shall not apply with respect to the Corporation or any of its officers or
directors in circumstances where the application of any such doctrine would conflict with any fiduciary duties or contractual obligations they may have as
of the date of this Second Amended and Restated Certificate of Incorporation or in the future. In addition to the foregoing, unless the Corporation and a
director or officer of the Corporation otherwise agree in writing, the doctrine of corporate opportunity shall not apply to any other corporate opportunity
with respect to any of the directors or officers of the Corporation unless such corporate opportunity is offered to such person solely in his or her capacity as
a director or officer of the Corporation and such opportunity is one the Corporation is legally and contractually permitted to undertake and would otherwise
be reasonable for the Corporation to pursue

 



 
ARTICLE XIII

 
A. Notwithstanding anything contained in this Certificate of Incorporation to the contrary, in addition to any vote required by applicable law, the following
provisions in this Certificate of Incorporation may be amended, altered, repealed or rescinded, in whole or in part, or any provision inconsistent therewith
or herewith may be adopted, only by the affirmative vote of the holders of at least sixty six and two-thirds percent (66 and 2/3%) of the total voting power
of all the then outstanding shares of stock of the Corporation entitled to vote thereon, voting together as a single class: Article V(B), Article VI, Article VII,
Article VIII, Article IX, Article X, Article XI and this Article XIII.
 
B. If any provision or provisions of this Certificate of Incorporation shall be held to be invalid, illegal or unenforceable as applied to any circumstance for
any reason whatsoever: (i) the validity, legality and enforceability of such provisions in any other circumstance and of the remaining provisions of this
Certificate of Incorporation (including, without limitation, each portion of any paragraph of this Certificate of Incorporation containing any such provision
held to be invalid, illegal or unenforceable that is not itself held to be invalid, illegal or unenforceable) shall not, to the fullest extent permitted by
applicable law, in any way be affected or impaired thereby and (ii) to the fullest extent permitted by applicable law, the provisions of this Certificate of
Incorporation (including, without limitation, each such portion of any paragraph of this Certificate of Incorporation containing any such provision held to
be invalid, illegal or unenforceable) shall be construed so as to permit the Corporation to protect its directors, officers, employees and agents from personal
liability in respect of their good faith service to or for the benefit of the Corporation to the fullest extent permitted by law.
 

IN WITNESS WHEREOF, this Second Amended and Restated Certificate of Incorporation has been executed by a duly authorized officer of this
corporation on this 14th day of March, 2023.

 
 By:  /s/ Khurram P. Sheikh
   Name: Khurram P. Sheikh
   Title: Chief Executive Officer
 

 



 
Exhibit 3.2

 
AMENDED AND RESTATED

BY LAWS
OF

CXAPP INC.
(THE “CORPORATION”)

 
ARTICLE I
OFFICES

 
Section 1.1.      Registered Office. The registered office of the Corporation within the State of Delaware shall be located at either (a) the principal

place of business of the Corporation in the State of Delaware or (b) the office of the corporation or individual acting as the Corporation’s registered agent in
Delaware.
 

Section 1.2.      Additional Offices. The Corporation may, in addition to its registered office in the State of Delaware, have such other offices and
places of business, both within and outside the State of Delaware, as the Board of Directors of the Corporation (the “Board”) may from time to time
determine or as the business and affairs of the Corporation may require.
 

ARTICLE II
STOCKHOLDERS MEETINGS

 
Section 2.1.      Annual Meetings. The annual meeting of stockholders shall be held at such place, either within or without the State of Delaware,

and time and on such date as shall be determined by the Board and stated in the notice of the meeting, provided that the Board may in its sole discretion
determine that the meeting shall not be held at any place, but may instead be held solely by means of remote communication pursuant to Section 9.5(a). At
each annual meeting, the stockholders entitled to vote on such matters shall elect those directors of the Corporation to fill any term of a directorship that
expires on the date of such annual meeting and may transact any other business as may properly be brought before the meeting.
 

Section 2.2.      Special Meetings. Subject to the rights of the holders of any outstanding series of the preferred stock of the Corporation
(“Preferred Stock”), and to the requirements of applicable law, special meetings of stockholders, for any purpose or purposes, may be called only by the
Chairman of the Board, or a Chief Executive Officer, or the Board pursuant to a resolution adopted by a majority of the Board, and may not be called by
any other person. Special meetings of stockholders shall be held at such place, either within or without the State of Delaware, and at such time and on such
date as shall be determined by the Board and stated in the Corporation’s notice of the meeting, provided that the Board may in its sole discretion determine
that the meeting shall not be held at any place, but may instead be held solely by means of remote communication pursuant to Section 9.5(a).
 

Section 2.3.      Notices. Written notice of each stockholders meeting stating the place, if any, date, and time of the meeting, and the means of
remote communication, if any, by which stockholders and proxy holders may be deemed to be present in person and vote at such meeting and the record
date for determining the stockholders entitled to vote at the meeting, if such date is different from the record date for determining stockholders entitled to
notice of the meeting, shall be given in the manner permitted by Section 9.3 to each stockholder entitled to vote thereat as of the record date for
determining the stockholders entitled to notice of the meeting, by the Corporation not less than 10 nor more than 60 days before the date of the meeting
unless otherwise required by the General Corporation Law of the State of Delaware (the “DGCL”). If said notice is for a stockholders meeting other than an
annual meeting, it shall in addition state the purpose or purposes for which the meeting is called, and the business transacted at such meeting shall be
limited to the matters so stated in the Corporation’s notice of meeting (or any supplement thereto). Any meeting of stockholders as to which notice has been
given may be postponed, and any meeting of stockholders as to which notice has been given may be cancelled, by the Board upon public announcement (as
defined in Section 2.7(c)) given before the date previously scheduled for such meeting.
 

 



 

 
Section 2.4.      Quorum. Except as otherwise provided by applicable law, the Corporation’s Certificate of Incorporation, as the same may be

amended or restated from time to time (the “Certificate of Incorporation”) or these By Laws, the presence, in person or by proxy, at a stockholders
meeting of the holders of shares of outstanding capital stock of the Corporation representing a majority of the voting power of all outstanding shares of
capital stock of the Corporation entitled to vote at such meeting shall constitute a quorum for the transaction of business at such meeting, except that when
specified business is to be voted on by a class or series of stock voting as a class, the holders of shares representing a majority of the voting power of the
outstanding shares of such class or series shall constitute a quorum of such class or series for the transaction of such business. If a quorum shall not be
present or represented by proxy at any meeting of the stockholders of the Corporation, the chairman of the meeting may adjourn the meeting from time to
time in the manner provided in Section 2.6 until a quorum shall attend. The stockholders present at a duly convened meeting may continue to transact
business until adjournment, notwithstanding the withdrawal of enough stockholders to leave less than a quorum. Shares of its own stock belonging to the
Corporation or to another corporation, if a majority of the voting power of the shares entitled to vote in the election of directors of such other corporation is
held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided, however, that the foregoing
shall not limit the right of the Corporation or any such other corporation to vote shares held by it in a fiduciary capacity.
 

Section 2.5.      Voting of Shares.
 

(a)          Voting Lists. The Secretary of the Corporation (the “Secretary”) shall prepare, or shall cause the officer or agent who has charge
of the stock ledger of the Corporation to prepare and make, at least 10 days before every meeting of stockholders, a complete list of the stockholders of
record entitled to vote at such meeting; provided, however, that if the record date for determining the stockholders entitled to vote is less than 10 days
before the meeting date, the list shall reflect the stockholders entitled to vote as of the tenth day before the meeting date, arranged in alphabetical order and
showing the address and the number and class of shares registered in the name of each stockholder. Nothing contained in this Section 2.5(a) shall require
the Corporation to include electronic mail addresses or other electronic contact information on such list. Such list shall be open to the examination of any
stockholder, for any purpose germane to the meeting, during ordinary business hours for a period of at least 10 days prior to the meeting: (i) on a
reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the notice of the meeting, or
(ii) during ordinary business hours, at the principal place of business of the Corporation. In the event that the Corporation determines to make the list
available on an electronic network, the Corporation may take reasonable steps to ensure that such information is available only to stockholders of the
Corporation. If the meeting is to be held at a place, then the list shall be produced and kept at the time and place of the meeting during the whole time
thereof, and may be inspected by any stockholder who is present. If a meeting of stockholders is to be held solely by means of remote communication as
permitted by Section 9.5(a), the list shall be open to the examination of any stockholder during the whole time of the meeting on a reasonably accessible
electronic network, and the information required to access such list shall be provided with the notice of meeting. The stock ledger shall be the only
evidence as to who are the stockholders entitled to examine the list required by this Section 2.5(a) or to vote in person or by proxy at any meeting of
stockholders.
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(b)          Manner of Voting. At any stockholders meeting, every stockholder entitled to vote may vote in person or by proxy. If authorized

by the Board, the voting by stockholders or proxy holders at any meeting conducted by remote communication may be effected by a ballot submitted by
electronic transmission (as defined in Section 9.3), provided that any such electronic transmission must either set forth or be submitted with information
from which the Corporation can determine that the electronic transmission was authorized by the stockholder or proxy holder. The Board, in its discretion,
or the chairman of the meeting of stockholders, in such person’s discretion, may require that any votes cast at such meeting shall be cast by written ballot.
 

(c)          Proxies. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in
writing without a meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon
after three years from its date, unless the proxy provides for a longer period. Proxies need not be filed with the Secretary until the meeting is called to order,
but shall be filed with the Secretary before being voted. Without limiting the manner in which a stockholder may authorize another person or persons to act
for such stockholder as proxy, either of the following shall constitute a valid means by which a stockholder may grant such authority. No stockholder shall
have cumulative voting rights.
 

(i)            A stockholder may execute a writing authorizing another person or persons to act for such stockholder as proxy.
Execution may be accomplished by the stockholder or such stockholder’s authorized officer, director, employee or agent signing such writing or causing
such person’s signature to be affixed to such writing by any reasonable means, including, but not limited to, by facsimile signature.
 

(ii)            A stockholder may authorize another person or persons to act for such stockholder as proxy by transmitting or
authorizing the transmission of an electronic transmission to the person who will be the holder of the proxy or to a proxy solicitation firm, proxy support
service organization or like agent duly authorized by the person who will be the holder of the proxy to receive such transmission, provided that any such
electronic transmission must either set forth or be submitted with information from which it can be determined that the electronic transmission was
authorized by the stockholder. Any copy, facsimile telecommunication or other reliable reproduction of the writing or transmission authorizing another
person or persons to act as proxy for a stockholder may be substituted or used in lieu of the original writing or transmission for any and all purposes for
which the original writing or transmission could be used; provided that such copy, facsimile telecommunication or other reproduction shall be a complete
reproduction of the entire original writing or transmission.
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(d)          Required Vote. Subject to the rights of the holders of one or more series of Preferred Stock, voting separately by class or series,

to elect directors pursuant to the terms of one or more series of Preferred Stock, at all meetings of stockholders at which a quorum is present, the election of
directors shall be determined by a plurality of the votes cast by the stockholders present in person or represented by proxy at the meeting and entitled to
vote thereon. All other matters presented to the stockholders at a meeting at which a quorum is present shall be determined by the vote of a majority of the
votes cast by the stockholders present in person or represented by proxy at the meeting and entitled to vote thereon, unless the matter is one upon which, by
applicable law, the Certificate of Incorporation, these By Laws or applicable stock exchange rules, a different vote is required, in which case such provision
shall govern and control the decision of such matter.
 

(e)          Inspectors of Election. The Board may, and shall if required by law, in advance of any meeting of stockholders, appoint one or
more persons as inspectors of election, who may be employees of the Corporation or otherwise serve the Corporation in other capacities, to act at such
meeting of stockholders or any adjournment thereof and to make a written report thereof. The Board may appoint one or more persons as alternate
inspectors to replace any inspector who fails to act. If no inspectors of election or alternates are appointed by the Board, the chairman of the meeting shall
appoint one or more inspectors to act at the meeting. Each inspector, before discharging his or her duties, shall take and sign an oath faithfully to execute
the duties of inspector with strict impartiality and according to the best of his or her ability. The inspectors shall ascertain and report the number of
outstanding shares and the voting power of each; determine the number of shares present in person or represented by proxy at the meeting and the validity
of proxies and ballots; count all votes and ballots and report the results; determine and retain for a reasonable period a record of the disposition of any
challenges made to any determination by the inspectors; and certify their determination of the number of shares represented at the meeting and their count
of all votes and ballots. No person who is a candidate for an office at an election may serve as an inspector at such election. Each report of an inspector
shall be in writing and signed by the inspector or by a majority of them if there is more than one inspector acting at such meeting. If there is more than one
inspector, the report of a majority shall be the report of the inspectors.
 

Section 2.6.      Adjournments. Any meeting of stockholders, annual or special, may be adjourned by the chairman of the meeting, from time to
time, whether or not there is a quorum, to reconvene at the same or some other place. Notice need not be given of any such adjourned meeting if the date,
time, and place, if any, thereof, and the means of remote communication, if any, by which stockholders and proxy holders may be deemed to be present in
person and vote at such adjourned meeting are announced at the meeting at which the adjournment is taken. At the adjourned meeting the stockholders, or
the holders of any class or series of stock entitled to vote separately as a class, as the case may be, may transact any business that might have been
transacted at the original meeting. If the adjournment is for more than 30 days, notice of the adjourned meeting shall be given to each stockholder of record
entitled to vote at the meeting. If after the adjournment a new record date for stockholders entitled to vote is fixed for the adjourned meeting, the Board
shall fix a new record date for notice of such adjourned meeting in accordance with Section 9.2, and shall give notice of the adjourned meeting to each
stockholder of record entitled to vote at such adjourned meeting as of the record date fixed for notice of such adjourned meeting.
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Section 2.7.      Advance Notice for Business.

 
(a)          Annual Meetings of Stockholders. No business may be transacted at an annual meeting of stockholders, other than business that

is either (i) specified in the Corporation’s notice of meeting (or any supplement thereto) given by or at the direction of the Board, (ii) otherwise properly
brought before the annual meeting by or at the direction of the Board or (iii) otherwise properly brought before the annual meeting by any stockholder of
the Corporation (x) who is a stockholder of record entitled to vote at such annual meeting on the date of the giving of the notice provided for in this
Section 2.7(a) and on the record date for the determination of stockholders entitled to vote at such annual meeting and (y) who complies with the notice
procedures set forth in this Section 2.7(a). Notwithstanding anything in this Section 2.7(a) to the contrary, only persons nominated for election as a director
to fill any term of a directorship that expires on the date of the annual meeting pursuant to Section 3.2 will be considered for election at such meeting.
 

(i)            In addition to any other applicable requirements, for business (other than nominations) to be properly brought before
an annual meeting by a stockholder, such stockholder must have given timely notice thereof in proper written form to the Secretary and such business must
otherwise be a proper matter for stockholder action. Subject to Section 2.7(a)(iii), a stockholder’s notice to the Secretary with respect to such business, to
be timely, must be received by the Secretary at the principal executive offices of the Corporation not later than the close of business on the 90th day nor
earlier than the close of business on the 120th day before the anniversary date of the immediately preceding annual meeting of stockholders; provided,
however, that in the event that the annual meeting is more than 30 days before or more than 60 days after such anniversary date (or if there has been no
prior annual meeting), notice by the stockholder to be timely must be so delivered not earlier than the close of business on the 120th day before the meeting
and not later than the later of (x) the close of business on the 90th day before the meeting or (y) the close of business on the 10th day following the day on
which public announcement of the date of the annual meeting is first made by the Corporation. The public announcement of an adjournment or
postponement of an annual meeting shall not commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described
in this Section 2.7(a).
 

(ii)          To be in proper written form, a stockholder’s notice to the Secretary with respect to any business (other than
nominations) must set forth as to each such matter such stockholder proposes to bring before the annual meeting (A) a brief description of the business
desired to be brought before the annual meeting, the text of the proposal or business (including the text of any resolutions proposed for consideration and in
the event such business includes a proposal to amend these By Laws, the language of the proposed amendment) and the reasons for conducting such
business at the annual meeting, (B) the name and record address of such stockholder and the name and address of the beneficial owner, if any, on whose
behalf the proposal is made, (C) the class or series and number of shares of capital stock of the Corporation that are owned beneficially and of record by
such stockholder and by the beneficial owner, if any, on whose behalf the proposal is made, (D) a description of all arrangements or understandings
between such stockholder and the beneficial owner, if any, on whose behalf the proposal is made and any other person or persons (including their names) in
connection with the proposal of such business by such stockholder, (E) any material interest of such stockholder and the beneficial owner, if any, on whose
behalf the proposal is made in such business and (F) a representation that such stockholder (or a qualified representative of such stockholder) intends to
appear in person or by proxy at the annual meeting to bring such business before the meeting.
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(iii)            The foregoing notice requirements of this Section 2.7(a) shall be deemed satisfied by a stockholder as to any

proposal (other than nominations) if the stockholder has notified the Corporation of such stockholder’s intention to present such proposal at an annual
meeting in compliance with Rule 14a-8 (or any successor thereof) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and such
stockholder has complied with the requirements of such Rule for inclusion of such proposal in a proxy statement prepared by the Corporation to solicit
proxies for such annual meeting. No business shall be conducted at the annual meeting of stockholders except business brought before the annual meeting
in accordance with the procedures set forth in this Section 2.7(a), provided, however, that once business has been properly brought before the annual
meeting in accordance with such procedures, nothing in this Section 2.7(a) shall be deemed to preclude discussion by any stockholder of any such business.
If the Board or the chairman of the annual meeting determines that any stockholder proposal was not made in accordance with the provisions of this
Section 2.7(a) or that the information provided in a stockholder’s notice does not satisfy the information requirements of this Section 2.7(a), such proposal
shall not be presented for action at the annual meeting. Notwithstanding the foregoing provisions of this Section 2.7(a), if the stockholder (or a qualified
representative of the stockholder) does not appear at the annual meeting of stockholders of the Corporation to present the proposed business, such proposed
business shall not be transacted, notwithstanding that proxies in respect of such matter may have been received by the Corporation.
 

(iv)            In addition to the provisions of this Section 2.7(a), a stockholder shall also comply with all applicable requirements
of the Exchange Act and the rules and regulations thereunder with respect to the matters set forth herein. Nothing in this Section 2.7(a) shall be deemed to
affect any rights of stockholders to request inclusion of proposals in the Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act.
 

(b)          Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been
brought before the meeting pursuant to the Corporation’s notice of meeting. Nominations of persons for election to the Board may be made at a special
meeting of stockholders at which directors are to be elected pursuant to the Corporation’s notice of meeting only pursuant to Section 3.2.
 

(c)          Public Announcement. For purposes of these By Laws, “public announcement” shall mean disclosure in a press release
reported by the Dow Jones News Service, Associated Press or comparable national news service or in a document publicly filed or furnished by the
Corporation with the Securities and Exchange Commission pursuant to Sections 13, 14 or 15(d) of the Exchange Act (or any successor thereto).
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Section 2.8.      Conduct of Meetings. The chairman of each annual and special meeting of stockholders shall be the Chairman of the Board or, in

the absence (or inability or refusal to act) of the Chairman of the Board, any Chief Executive Officer (if he or she shall be a director) or, in the absence (or
inability or refusal to act of a Chief Executive Officer or if a Chief Executive Officer is not a director, the President (if he or she shall be a director) or, in
the absence (or inability or refusal to act) of the President or if the President is not a director, such other person as shall be appointed by the Board. The date
and time of the opening and the closing of the polls for each matter upon which the stockholders will vote at a meeting shall be announced at the meeting
by the chairman of the meeting. The Board may adopt such rules and regulations for the conduct of the meeting of stockholders as it shall deem
appropriate. Except to the extent inconsistent with these By Laws or such rules and regulations as adopted by the Board, the chairman of any meeting of
stockholders shall have the right and authority to convene and to adjourn the meeting, to prescribe such rules, regulations and procedures and to do all such
acts as, in the judgment of such chairman, are appropriate for the proper conduct of the meeting. Such rules, regulations or procedures, whether adopted by
the Board or prescribed by the chairman of the meeting, may include, without limitation, the following: (a) the establishment of an agenda or order of
business for the meeting; (b) rules and procedures for maintaining order at the meeting and the safety of those present; (c) limitations on attendance at or
participation in the meeting to stockholders of record of the Corporation, their duly authorized and constituted proxies or such other persons as the
chairman of the meeting shall determine; (d) restrictions on entry to the meeting after the time fixed for the commencement thereof; and (e) limitations on
the time allotted to questions or comments by participants. Unless and to the extent determined by the Board or the chairman of the meeting, meetings of
stockholders shall not be required to be held in accordance with the rules of parliamentary procedure. The secretary of each annual and special meeting of
stockholders shall be the Secretary or, in the absence (or inability or refusal to act) of the Secretary, an Assistant Secretary so appointed to act by the
chairman of the meeting. In the absence (or inability or refusal to act) of the Secretary and all Assistant Secretaries, the chairman of the meeting may
appoint any person to act as secretary of the meeting.
 

Section 2.9.      Consents in Lieu of Meeting. Unless otherwise provided by the Certificate of Incorporation, any action required to be taken at
any annual or special meeting of stockholders, or any action which may be taken at any annual or special meeting of such stockholders, may be taken
without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of
outstanding stock entitled to vote thereon having not less than the minimum number of votes that would be necessary to authorize or take such action at a
meeting at which all shares entitled to vote thereon were present and voted, and shall be delivered to the Corporation by delivery to its registered office in
the State of Delaware, its principal place of business, or an officer or agent of the Corporation having custody of the book in which proceedings of meetings
of stockholders are recorded. Delivery made to the Corporation’s registered office shall be by hand or by certified or registered mail, return receipt
requested.
 

Every written consent shall bear the date of signature of each stockholder who signs the consent, and no written consent shall be effective to take
the corporate action referred to therein unless, within 60 days of the earliest dated consent delivered in the manner required by this section and the DGCL
to the Corporation, written consents signed by a sufficient number of holders entitled to vote to take action are delivered to the Corporation by delivery to
its registered office in Delaware, its principal place of business or an officer or agent of the Corporation having custody of the book in which proceedings
of meetings of stockholders are recorded. Delivery made to the Corporation’s registered office shall be by hand or by certified or registered mail, return
receipt requested.
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ARTICLE III
DIRECTORS

 
Section 3.1.      Powers; Number. The business and affairs of the Corporation shall be managed by or under the direction of the Board, which

may exercise all such powers of the Corporation and do all such lawful acts and things as are not by statute or by the Certificate of Incorporation or by
these By Laws required to be exercised or done by the stockholders. Directors need not be stockholders or residents of the State of Delaware. Subject to the
Certificate of Incorporation, the number of directors shall be fixed exclusively by resolution of the Board.
 

Section 3.2.      Advance Notice for Nomination of Directors.
 

(a)          Only persons who are nominated in accordance with the following procedures shall be eligible for election as directors of the
Corporation, except as may be otherwise provided by the terms of one or more series of Preferred Stock with respect to the rights of holders of one or more
series of Preferred Stock to elect directors. Nominations of persons for election to the Board at any annual meeting of stockholders, or at any special
meeting of stockholders called for the purpose of electing directors as set forth in the Corporation’s notice of such special meeting, may be made (I) by or at
the direction of the Board or (ii) by any stockholder of the Corporation (x) who is a stockholder of record entitled to vote in the election of directors on the
date of the giving of the notice provided for in this Section 3.2 and on the record date for the determination of stockholders entitled to vote at such meeting
and (y) who complies with the notice procedures set forth in this Section 3.2.
 

(b)          In addition to any other applicable requirements, for a nomination to be made by a stockholder, such stockholder must have
given timely notice thereof in proper written form to the Secretary. To be timely, a stockholder’s notice to the Secretary must be received by the Secretary at
the principal executive offices of the Corporation (i) in the case of an annual meeting, not later than the close of business on the 90th day nor earlier than
the close of business on the 120th day before the anniversary date of the immediately preceding annual meeting of stockholders; provided, however, that in
the event that the annual meeting is more than 30 days before or more than 60 days after such anniversary date (or if there has been no prior annual
meeting), notice by the stockholder to be timely must be so received not earlier than the close of business on the 120th day before the meeting and not later
than the later of (x) the close of business on the 90th day before the meeting or (y) the close of business on the 10th day following the day on which public
announcement of the date of the annual meeting was first made by the Corporation; and (ii) in the case of a special meeting of stockholders called for the
purpose of electing directors, not later than the close of business on the 10th day following the day on which public announcement of the date of the special
meeting is first made by the Corporation. In no event shall the public announcement of an adjournment or postponement of an annual meeting or special
meeting commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described in this Section 3.2.
 

8 



 

 
(c)          Notwithstanding anything in paragraph (b) to the contrary, in the event that the number of directors to be elected to the Board at

an annual meeting is greater than the number of directors whose terms expire on the date of the annual meeting and there is no public announcement by the
Corporation naming all of the nominees for the additional directors to be elected or specifying the size of the increased Board before the close of business
on the 90th day prior to the anniversary date of the immediately preceding annual meeting of stockholders, a stockholder’s notice required by this
Section 3.2 shall also be considered timely, but only with respect to nominees for the additional directorships created by such increase that are to be filled
by election at such annual meeting, if it shall be received by the Secretary at the principal executive offices of the Corporation not later than the close of
business on the 10th day following the date on which such public announcement was first made by the Corporation.
 

(d)          To be in proper written form, a stockholder’s notice to the Secretary must set forth (i) as to each person whom the stockholder
proposes to nominate for election as a director (A) the name, age, business address and residence address of the person, (B) the principal occupation or
employment of the person, (C) the class or series and number of shares of capital stock of the Corporation that are owned beneficially or of record by the
person and (D) any other information relating to the person that would be required to be disclosed in a proxy statement or other filings required to be made
in connection with solicitations of proxies for election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated
thereunder; and (ii) as to the stockholder giving the notice (A) the name and record address of such stockholder as they appear on the Corporation’s books
and the name and address of the beneficial owner, if any, on whose behalf the nomination is made, (B) the class or series and number of shares of capital
stock of the Corporation that are owned beneficially and of record by such stockholder and the beneficial owner, if any, on whose behalf the nomination is
made, (C) a description of all arrangements or understandings relating to the nomination to be made by such stockholder among such stockholder, the
beneficial owner, if any, on whose behalf the nomination is made, each proposed nominee and any other person or persons (including their names), (D) a
representation that such stockholder (or a qualified representative of such stockholder) intends to appear in person or by proxy at the meeting to nominate
the persons named in its notice and (E) any other information relating to such stockholder and the beneficial owner, if any, on whose behalf the nomination
is made that would be required to be disclosed in a proxy statement or other filings required to be made in connection with solicitations of proxies for
election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. Such notice must be accompanied
by a written consent of each proposed nominee to being named as a nominee and to serve as a director if elected.
 

(e)          If the Board or the chairman of the meeting of stockholders determines that any nomination was not made in accordance with
the provisions of this Section 3.2, or that the information provided in a stockholder’s notice does not satisfy the information requirements of this
Section 3.2, then such nomination shall not be considered at the meeting in question. Notwithstanding the foregoing provisions of this Section 3.2, if the
stockholder (or a qualified representative of the stockholder) does not appear at the meeting of stockholders of the Corporation to present the nomination,
such nomination shall be disregarded, notwithstanding that proxies in respect of such nomination may have been received by the Corporation.
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(f)            In addition to the provisions of this Section 3.2, a stockholder shall also comply with all of the applicable requirements of the

Exchange Act and the rules and regulations thereunder with respect to the matters set forth herein. Nothing in this Section 3.2 shall be deemed to affect any
rights of the holders of Preferred Stock to elect directors pursuant to the Certificate of Incorporation.
 

Section 3.3.      Compensation. Unless otherwise restricted by the Certificate of Incorporation or these By Laws, the Board shall have the
authority to fix the compensation of directors, including for service on a committee of the Board, and may be paid either a fixed sum for attendance at each
meeting of the Board or other compensation as director. The directors may be reimbursed their expenses, if any, of attendance at each meeting of the Board.
No such payment shall preclude any director from serving the Corporation in any other capacity and receiving compensation therefor. Members of
committees of the Board may be allowed like compensation and reimbursement of expenses for service on the committee.
 

ARTICLE IV
BOARD MEETINGS

 
Section 4.1.      Annual Meetings. The Board shall meet as soon as practicable after the adjournment of each annual stockholders meeting at the

place of the annual stockholders meeting unless the Board shall fix another time and place and give notice thereof in the manner required herein for special
meetings of the Board. No notice to the directors shall be necessary to legally convene this meeting, except as provided in this Section 4.1.
 

Section 4.2.      Regular Meetings. Regularly scheduled, periodic meetings of the Board may be held without notice at such times, dates and
places (within or without the State of Delaware) as shall from time to time be determined by the Board.
 

Section 4.3.      Special Meetings. Special meetings of the Board (a) may be called by the Chairman of the Board or President and (b) shall be
called by the Chairman of the Board, President or Secretary on the written request of at least a majority of directors then in office, or the sole director, as
the case may be, and shall be held at such time, date and place (within or without the State of Delaware) as may be determined by the person calling the
meeting or, if called upon the request of directors or the sole director, as specified in such written request. Notice of each special meeting of the Board shall
be given, as provided in Section 9.3, to each director (i) at least 24 hours before the meeting if such notice is oral notice given personally or by telephone or
written notice given by hand delivery or by means of a form of electronic transmission and delivery; (ii) at least two days before the meeting if such notice
is sent by a nationally recognized overnight delivery service; and (iii) at least five days before the meeting if such notice is sent through the United States
mail. If the Secretary shall fail or refuse to give such notice, then the notice may be given by the officer who called the meeting or the directors who
requested the meeting. Any and all business that may be transacted at a regular meeting of the Board may be transacted at a special meeting. Except as may
be otherwise expressly provided by applicable law, the Certificate of Incorporation, or these By Laws, neither the business to be transacted at, nor the
purpose of, any special meeting need be specified in the notice or waiver of notice of such meeting. A special meeting may be held at any time without
notice if all the directors are present or if those not present waive notice of the meeting in accordance with Section 9.4.
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Section 4.4.      Quorum; Required Vote. A majority of the Board shall constitute a quorum for the transaction of business at any meeting of the

Board, and the act of a majority of the directors present at any meeting at which there is a quorum shall be the act of the Board, except as may be otherwise
specifically provided by applicable law, the Certificate of Incorporation or these By Laws. If a quorum shall not be present at any meeting, a majority of the
directors present may adjourn the meeting from time to time, without notice other than announcement at the meeting, until a quorum is present.
 

Section 4.5.      Consent In Lieu of Meeting. Unless otherwise restricted by the Certificate of Incorporation or these By Laws, any action required
or permitted to be taken at any meeting of the Board or any committee thereof may be taken without a meeting if all members of the Board or committee,
as the case may be, consent thereto in writing or by electronic transmission, and the writing or writings or electronic transmission or transmissions (or
paper reproductions thereof) are filed with the minutes of proceedings of the Board or committee. Such filing shall be in paper form if the minutes are
maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
 

Section 4.6.      Organization. The chairman of each meeting of the Board shall be the Chairman of the Board or, in the absence (or inability or
refusal to act) of the Chairman of the Board, any Chief Executive Officer (if he or she shall be a director) or, in the absence (or inability or refusal to act) of
a Chief Executive Officer or if a Chief Executive Officer is not a director, the President (if he or she shall be a director) or in the absence (or inability or
refusal to act) of the President or if the President is not a director, a chairman elected from the directors present. The Secretary shall act as secretary of all
meetings of the Board. In the absence (or inability or refusal to act) of the Secretary, an Assistant Secretary shall perform the duties of the Secretary at such
meeting. In the absence (or inability or refusal to act) of the Secretary and all Assistant Secretaries, the chairman of the meeting may appoint any person to
act as secretary of the meeting.
 

ARTICLE V
COMMITTEES OF DIRECTORS

 
Section 5.1.      Establishment. The Board may by resolution of the Board designate one or more committees, each committee to consist of one or

more of the directors of the Corporation. Each committee shall keep regular minutes of its meetings and report the same to the Board when required by the
resolution designating such committee. The Board shall have the power at any time to fill vacancies in, to change the membership of, or to dissolve any
such committee.
 

Section 5.2.      Available Powers. Any committee established pursuant to Section 5.1 hereof, to the extent permitted by applicable law and by
resolution of the Board, shall have and may exercise all of the powers and authority of the Board in the management of the business and affairs of the
Corporation, and may authorize the seal of the Corporation to be affixed to all papers that may require it.
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Section 5.3.      Alternate Members. The Board may designate one or more directors as alternate members of any committee, who may replace

any absent or disqualified member at any meeting of such committee. In the absence or disqualification of a member of the committee, the member or
members thereof present at any meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may unanimously appoint
another member of the Board to act at the meeting in place of any such absent or disqualified member.
 

Section 5.4.      Procedures. Unless the Board otherwise provides, the time, date, place, if any, and notice of meetings of a committee shall be
determined by such committee. At meetings of a committee, a majority of the number of members of the committee (but not including any alternate
member, unless such alternate member has replaced any absent or disqualified member at the time of, or in connection with, such meeting) shall constitute
a quorum for the transaction of business. The act of a majority of the members present at any meeting at which a quorum is present shall be the act of the
committee, except as otherwise specifically provided by applicable law, the Certificate of Incorporation, these By Laws or the Board. If a quorum is not
present at a meeting of a committee, the members present may adjourn the meeting from time to time, without notice other than an announcement at the
meeting, until a quorum is present. Unless the Board otherwise provides and except as provided in these By Laws, each committee designated by the Board
may make, alter, amend and repeal rules for the conduct of its business. In the absence of such rules each committee shall conduct its business in the same
manner as the Board is authorized to conduct its business pursuant to Article III and Article IV of these By Laws.
 

ARTICLE VI
OFFICERS

 
Section 6.1.      Officers. The officers of the Corporation elected by the Board shall be one or more Chief Executive Officers, a Chief Financial

Officer, a Secretary and such other officers (including without limitation, a Chairman of the Board, Presidents, Vice Presidents, Assistant Secretaries and a
Treasurer) as the Board from time to time may determine. Officers elected by the Board shall each have such powers and duties as generally pertain to their
respective offices, subject to the specific provisions of this Article VI. Such officers shall also have such powers and duties as from time to time may be
conferred by the Board. Any Chief Executive Officer or President may also appoint such other officers (including without limitation one or more Vice
Presidents and Controllers) as may be necessary or desirable for the conduct of the business of the Corporation. Such other officers shall have such powers
and duties and shall hold their offices for such terms as may be provided in these By Laws or as may be prescribed by the Board or, if such officer has been
appointed by any Chief Executive Officer or President, as may be prescribed by the appointing officer.
 

(a)          Chairman of the Board. The Chairman of the Board shall preside when present at all meetings of the stockholders and the Board.
The Chairman of the Board shall have general supervision and control of the acquisition activities of the Corporation subject to the ultimate authority of the
Board, and shall be responsible for the execution of the policies of the Board with respect to such matters. In the absence (or inability or refusal to act) of
the Chairman of the Board, any Chief Executive Officer (if he or she shall be a director) shall preside when present at all meetings of the stockholders and
the Board. The powers and duties of the Chairman of the Board shall not include supervision or control of the preparation of the financial statements of the
Corporation (other than through participation as a member of the Board). The position of Chairman of the Board and Chief Executive Officer may be held
by the same person and may be held by more than one person.
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(b)         Chief Executive Officer. One or more Chief Executive Officers shall be the chief executive officer(s) of the Corporation, shall

have general supervision of the affairs of the Corporation and general control of all of its business subject to the ultimate authority of the Board, and shall
be responsible for the execution of the policies of the Board with respect to such matters, except to the extent any such powers and duties have been
prescribed to the Chairman of the Board pursuant to Section 6.1(a) above. In the absence (or inability or refusal to act) of the Chairman of the Board, any
Chief Executive Officer (if he or she shall be a director) shall preside when present at all meetings of the stockholders and the Board. The position of Chief
Executive Officer and President may be held by the same person and may be held by more than one person.
 

(c)         President. The President shall make recommendations to any Chief Executive Officer on all operational matters that would
normally be reserved for the final executive responsibility of any Chief Executive Officer. In the absence (or inability or refusal to act) of the Chairman of
the Board and a Chief Executive Officer, the President (if he or she shall be a director) shall preside when present at all meetings of the stockholders and
the Board. The President shall also perform such duties and have such powers as shall be designated by the Board. The position of President and Chief
Executive Officer may be held by the same person.
 

(d)          Vice Presidents. In the absence (or inability or refusal to act) of the President, the Vice President (or in the event there be more
than one Vice President, the Vice Presidents in the order designated by the Board) shall perform the duties and have the powers of the President. Any one or
more of the Vice Presidents may be given an additional designation of rank or function.
 

(e)          Secretary.
 

(i)            The Secretary shall attend all meetings of the stockholders, the Board and (as required) committees of the Board and
shall record the proceedings of such meetings in books to be kept for that purpose. The Secretary shall give, or cause to be given, notice of all meetings of
the stockholders and special meetings of the Board and shall perform such other duties as may be prescribed by the Board, the Chairman of the Board, any
Chief Executive Officer or President. The Secretary shall have custody of the corporate seal of the Corporation and the Secretary, or any Assistant
Secretary, shall have authority to affix the same to any instrument requiring it, and when so affixed, it may be attested by his or her signature or by the
signature of such Assistant Secretary. The Board may give general authority to any other officer to affix the seal of the Corporation and to attest the affixing
thereof by his or her signature.
 

(ii)            The Secretary shall keep, or cause to be kept, at the principal executive office of the Corporation or at the office of the
Corporation’s transfer agent or registrar, if one has been appointed, a stock ledger, or duplicate stock ledger, showing the names of the stockholders and
their addresses, the number and classes of shares held by each and, with respect to certificated shares, the number and date of certificates issued for the
same and the number and date of certificates cancelled.
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(f)          Assistant Secretaries. The Assistant Secretary or, if there be more than one, the Assistant Secretaries in the order determined by

the Board shall, in the absence (or inability or refusal to act) of the Secretary, perform the duties and have the powers of the Secretary.
 

(g)          Chief Financial Officer. The Chief Financial Officer shall perform all duties commonly incident to that office (including,
without limitation, the care and custody of the funds and securities of the Corporation, which from time to time may come into the Chief Financial Officer’s
hands and the deposit of the funds of the Corporation in such banks or trust companies as the Board, any Chief Executive Officer or the President may
authorize).
 

(h)         Treasurer. The Treasurer shall, in the absence (or inability or refusal to act) of the Chief Financial Officer, perform the duties and
exercise the powers of the Chief Financial Officer.
 

Section 6.2.      Term of Office; Removal; Vacancies. The elected officers of the Corporation shall be appointed by the Board and shall hold
office until their successors are duly elected and qualified by the Board or until their earlier death, resignation, retirement, disqualification, or removal from
office. Any officer may be removed, with or without cause, at any time by the Board. Any officer appointed by any Chief Executive Officer or President
may also be removed, with or without cause, by any Chief Executive Officer or President, as the case may be, unless the Board otherwise provides. Any
vacancy occurring in any elected office of the Corporation may be filled by the Board. Any vacancy occurring in any office appointed by any Chief
Executive Officer or President may be filled by any Chief Executive Officer, or President, as the case may be, unless the Board then determines that such
office shall thereupon be elected by the Board, in which case the Board shall elect such officer.
 

Section 6.3.      Other Officers. The Board may delegate the power to appoint such other officers and agents, and may also remove such officers
and agents or delegate the power to remove same, as it shall from time to time deem necessary or desirable.
 

Section 6.4.      Multiple Officeholders; Stockholder and Director Officers. Any number of offices may be held by the same person unless the
Certificate of Incorporation or these By Laws otherwise provide. Officers need not be stockholders or residents of the State of Delaware.
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ARTICLE VII

SHARES
 

Section 7.1.      Certificated and Uncertificated Shares. The shares of the Corporation may be certificated or uncertificated, subject to the sole
discretion of the Board and the requirements of the DGCL.
 

Section 7.2.      Multiple Classes of Stock. If the Corporation shall be authorized to issue more than one class of stock or more than one series of
any class, the Corporation shall (a) cause the powers, designations, preferences and relative, participating, optional or other special rights of each class of
stock or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights to be set forth in full or summarized on the face or
back of any certificate that the Corporation issues to represent shares of such class or series of stock or (b) in the case of uncertificated shares, within a
reasonable time after the issuance or transfer of such shares, send to the registered owner thereof a written notice containing the information required to be
set forth on certificates as specified in clause (a) above; provided, however, that, except as otherwise provided by applicable law, in lieu of the foregoing
requirements, there may be set forth on the face or back of such certificate or, in the case of uncertificated shares, on such written notice a statement that the
Corporation will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or
other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences or rights.
 

Section 7.3.      Signatures. Each certificate representing capital stock of the Corporation shall be signed by or in the name of the Corporation by
(a) the Chairman of the Board, any Chief Executive Officer, the President or a Vice President and (b) the Treasurer, an Assistant Treasurer, the Secretary or
an Assistant Secretary of the Corporation. Any or all the signatures on the certificate may be a facsimile. In case any officer, transfer agent or registrar who
has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such
certificate is issued, such certificate may be issued by the Corporation with the same effect as if such person were such officer, transfer agent or registrar on
the date of issue.
 

Section 7.4.      Consideration and Payment for Shares.
 

(a)          Subject to applicable law and the Certificate of Incorporation, shares of stock may be issued for such consideration, having in
the case of shares with par value a value not less than the par value thereof, and to such persons, as determined from time to time by the Board. The
consideration may consist of any tangible or intangible property or any benefit to the Corporation including cash, promissory notes, services performed,
contracts for services to be performed or other securities, or any combination thereof.
 

(b)          Subject to applicable law and the Certificate of Incorporation, shares may not be issued until the full amount of the
consideration has been paid, unless upon the face or back of each certificate issued to represent any partly paid shares of capital stock or upon the books
and records of the Corporation in the case of partly paid uncertificated shares, there shall have been set forth the total amount of the consideration to be
paid therefor and the amount paid thereon up to and including the time said certificate representing certificated shares or said uncertificated shares are
issued.
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Section 7.5.      Lost, Destroyed or Wrongfully Taken Certificates.

 
(a)          If an owner of a certificate representing shares claims that such certificate has been lost, destroyed or wrongfully taken, the

Corporation shall issue a new certificate representing such shares or such shares in uncertificated form if the owner: (i) requests such a new certificate
before the Corporation has notice that the certificate representing such shares has been acquired by a protected purchaser; (ii) if requested by the
Corporation, delivers to the Corporation a bond sufficient to indemnify the Corporation against any claim that may be made against the Corporation on
account of the alleged loss, wrongful taking or destruction of such certificate or the issuance of such new certificate or uncertificated shares; and
(iii) satisfies other reasonable requirements imposed by the Corporation.
 

(b)            If a certificate representing shares has been lost, apparently destroyed or wrongfully taken, and the owner fails to notify the
Corporation of that fact within a reasonable time after the owner has notice of such loss, apparent destruction or wrongful taking and the Corporation
registers a transfer of such shares before receiving notification, the owner shall be precluded from asserting against the Corporation any claim for
registering such transfer or a claim to a new certificate representing such shares or such shares in uncertificated form.
 

Section 7.6.      Transfer of Stock.
 

(a)            If a certificate representing shares of the Corporation is presented to the Corporation with an endorsement requesting the
registration of transfer of such shares or an instruction is presented to the Corporation requesting the registration of transfer of uncertificated shares, the
Corporation shall register the transfer as requested if:
 

(i)            in the case of certificated shares, the certificate representing such shares has been surrendered;
 

(ii)            (A)  with respect to certificated shares, the endorsement is made by the person specified by the certificate as entitled
to such shares; (B) with respect to uncertificated shares, an instruction is made by the registered owner of such uncertificated shares; or (C) with respect to
certificated shares or uncertificated shares, the endorsement or instruction is made by any other appropriate person or by an agent who has actual authority
to act on behalf of the appropriate person;
 

(iii)            the Corporation has received a guarantee of signature of the person signing such endorsement or instruction or such
other reasonable assurance that the endorsement or instruction is genuine and authorized as the Corporation may request;
 

(iv)            the transfer does not violate any restriction on transfer imposed by the Corporation that is enforceable in accordance
with Section 7.8(a); and
 

(v)            such other conditions for such transfer as shall be provided for under applicable law have been satisfied.
 

(b)          Whenever any transfer of shares shall be made for collateral security and not absolutely, the Corporation shall so record such
fact in the entry of transfer if, when the certificate for such shares is presented to the Corporation for transfer or, if such shares are uncertificated, when the
instruction for registration of transfer thereof is presented to the Corporation, both the transferor and transferee request the Corporation to do so.
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Section 7.7.      Registered Stockholders. Before due presentment for registration of transfer of a certificate representing shares of the

Corporation or of an instruction requesting registration of transfer of uncertificated shares, the Corporation may treat the registered owner as the person
exclusively entitled to inspect for any proper purpose the stock ledger and the other books and records of the Corporation, vote such shares, receive
dividends or notifications with respect to such shares and otherwise exercise all the rights and powers of the owner of such shares, except that a person who
is the beneficial owner of such shares (if held in a voting trust or by a nominee on behalf of such person) may, upon providing documentary evidence of
beneficial ownership of such shares and satisfying such other conditions as are provided under applicable law, may also so inspect the books and records of
the Corporation.
 

Section 7.8.      Effect of the Corporation’s Restriction on Transfer.
 

(a)          A written restriction on the transfer or registration of transfer of shares of the Corporation or on the amount of shares of the
Corporation that may be owned by any person or group of persons, if permitted by the DGCL and noted conspicuously on the certificate representing such
shares or, in the case of uncertificated shares, contained in a notice, offering circular or prospectus sent by the Corporation to the registered owner of such
shares within a reasonable time prior to or after the issuance or transfer of such shares, may be enforced against the holder of such shares or any successor
or transferee of the holder including an executor, administrator, trustee, guardian or other fiduciary entrusted with like responsibility for the person or estate
of the holder.
 

(b)          A restriction imposed by the Corporation on the transfer or the registration of shares of the Corporation or on the amount of
shares of the Corporation that may be owned by any person or group of persons, even if otherwise lawful, is ineffective against a person without actual
knowledge of such restriction unless: (i) the shares are certificated and such restriction is noted conspicuously on the certificate; or (ii) the shares are
uncertificated and such restriction was contained in a notice, offering circular or prospectus sent by the Corporation to the registered owner of such shares
within a reasonable time prior to or after the issuance or transfer of such shares.
 

Section 7.9.      Regulations. The Board shall have power and authority to make such additional rules and regulations, subject to any applicable
requirement of law, as the Board may deem necessary and appropriate with respect to the issue, transfer or registration of transfer of shares of stock or
certificates representing shares. The Board may appoint one or more transfer agents or registrars and may require for the validity thereof that certificates
representing shares bear the signature of any transfer agent or registrar so appointed.
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ARTICLE VIII

INDEMNIFICATION
  

Section 8.1.      Right to Indemnification. To the fullest extent permitted by applicable law, as the same exists or may hereafter be amended, the
Corporation shall indemnify and hold harmless each person who was or is made a party or is threatened to be made a party to or is otherwise involved in
any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding”), by
reason of the fact that he or she is or was a director or officer of the Corporation or, while a director or officer of the Corporation, is or was serving at the
request of the Corporation as a director, officer, employee or agent of another corporation or of a partnership, joint venture, trust, other enterprise or
nonprofit entity, including service with respect to an employee benefit plan (hereinafter an “Indemnitee”), whether the basis of such proceeding is alleged
action in an official capacity as a director, officer, employee or agent, or in any other capacity while serving as a director, officer, employee or agent,
against all liability and loss suffered and expenses (including, without limitation, attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and
amounts paid in settlement) reasonably incurred by such Indemnitee in connection with such proceeding; provided, however, that, except as provided in
Section 8.3 with respect to proceedings to enforce rights to indemnification, the Corporation shall indemnify an Indemnitee in connection with a
proceeding (or part thereof) initiated by such Indemnitee only if such proceeding (or part thereof) was authorized by the Board.
 

Section 8.2.      Right to Advancement of Expenses. In addition to the right to indemnification conferred in Section 8.1, an Indemnitee shall also
have the right to be paid by the Corporation to the fullest extent not prohibited by applicable law the expenses (including, without limitation, attorneys’
fees) incurred in defending or otherwise participating in any such proceeding in advance of its final disposition (hereinafter an “advancement of
expenses”); provided, however, that, if the DGCL requires, an advancement of expenses incurred by an Indemnitee in his or her capacity as a director or
officer of the Corporation (and not in any other capacity in which service was or is rendered by such Indemnitee, including, without limitation, service to an
employee benefit plan) shall be made only upon the Corporation’s receipt of an undertaking (hereinafter an “undertaking”), by or on behalf of such
Indemnitee, to repay all amounts so advanced if it shall ultimately be determined that such Indemnitee is not entitled to be indemnified under this
Article VIII or otherwise.
 

Section 8.3.      Right of Indemnitee to Bring Suit. If a claim under Section 8.1 or Section 8.2 is not paid in full by the Corporation within 60
days after a written claim therefor has been received by the Corporation, except in the case of a claim for an advancement of expenses, in which case the
applicable period shall be 20 days, the Indemnitee may at any time thereafter bring suit against the Corporation to recover the unpaid amount of the claim.
If successful in whole or in part in any such suit, or in a suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an
undertaking, the Indemnitee shall also be entitled to be paid the expense of prosecuting or defending such suit. In (a) any suit brought by the Indemnitee to
enforce a right to indemnification hereunder (but not in a suit brought by an Indemnitee to enforce a right to an advancement of expenses) it shall be a
defense that, and (b) in any suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the
Corporation shall be entitled to recover such expenses upon a final judicial decision from which there is no further right to appeal (hereinafter a “final
adjudication”) that, the Indemnitee has not met any applicable standard for indemnification set forth in the DGCL. Neither the failure of the Corporation
(including its directors who are not parties to such action, a committee of such directors, independent legal counsel, or its stockholders) to have made a
determination prior to the commencement of such suit that indemnification of the Indemnitee is proper in the circumstances because the Indemnitee has
met the applicable standard of conduct set forth in the DGCL, nor an actual determination by the Corporation (including a determination by its directors
who are not parties to such action, a committee of such directors, independent legal counsel, or its stockholders) that the Indemnitee has not met such
applicable standard of conduct, shall create a presumption that the Indemnitee has not met the applicable standard of conduct or, in the case of such a suit
brought by the Indemnitee, shall be a defense to such suit. In any suit brought by the Indemnitee to enforce a right to indemnification or to an advancement
of expenses hereunder, or by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the burden of proving that the
Indemnitee is not entitled to be indemnified, or to such advancement of expenses, under this Article VIII or otherwise shall be on the Corporation.
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Section 8.4.      Non-Exclusivity of Rights. The rights provided to any Indemnitee pursuant to this Article VIII shall not be exclusive of any other

right, which such Indemnitee may have or hereafter acquire under applicable law, the Certificate of Incorporation, these By Laws, an agreement, a vote of
stockholders or disinterested directors, or otherwise.
 

Section 8.5.      Insurance. The Corporation may maintain insurance, at its expense, to protect itself and/or any director, officer, employee or agent
of the Corporation or another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether or not the
Corporation would have the power to indemnify such person against such expense, liability or loss under the DGCL.
 

Section 8.6.      Indemnification of Other Persons. This Article VIII shall not limit the right of the Corporation to the extent and in the manner
authorized or permitted by law to indemnify and to advance expenses to persons other than Indemnitees. Without limiting the foregoing, the Corporation
may, to the extent authorized from time to time by the Board, grant rights to indemnification and to the advancement of expenses to any employee or agent
of the Corporation and to any other person who is or was serving at the request of the Corporation as a director, officer, employee or agent of another
corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to an employee benefit plan, to the fullest extent of the
provisions of this Article VIII with respect to the indemnification and advancement of expenses of Indemnitees under this Article VIII.
 

Section 8.7.      Amendments. Any repeal or amendment of this Article VIII by the Board or the stockholders of the Corporation or by changes in
applicable law, or the adoption of any other provision of these By Laws inconsistent with this Article VIII, will, to the extent permitted by applicable law,
be prospective only (except to the extent such amendment or change in applicable law permits the Corporation to provide broader indemnification rights to
Indemnitees on a retroactive basis than permitted prior thereto), and will not in any way diminish or adversely affect any right or protection existing
hereunder in respect of any act or omission occurring prior to such repeal or amendment or adoption of such inconsistent provision; provided however, that
amendments or repeals of this Article VIII shall require the affirmative vote of the stockholders holding at least 66.7% of the voting power of all
outstanding shares of capital stock of the Corporation.
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Section 8.8.      Certain Definitions. For purposes of this Article VIII, (a) references to “other enterprise” shall include any employee benefit

plan; (b) references to “fines” shall include any excise taxes assessed on a person with respect to an employee benefit plan; (c) references to “serving at the
request of the Corporation” shall include any service that imposes duties on, or involves services by, a person with respect to any employee benefit plan,
its participants, or beneficiaries; and (d) a person who acted in good faith and in a manner such person reasonably believed to be in the interest of the
participants and beneficiaries of an employee benefit plan shall be deemed to have acted in a manner “not opposed to the best interest of the Corporation”
for purposes of Section 145 of the DGCL.
 

Section 8.9.      Contract Rights. The rights provided to Indemnitees pursuant to this Article VIII shall be contract rights and such rights shall
continue as to an Indemnitee who has ceased to be a director, officer, agent or employee and shall inure to the benefit of the Indemnitee’s heirs, executors
and administrators.
 

Section 8.10.    Severability. If any provision or provisions of this Article VIII shall be held to be invalid, illegal or unenforceable for any reason
whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Article VIII shall not in any way be affected or impaired thereby;
and (b) to the fullest extent possible, the provisions of this Article VIII (including, without limitation, each such portion of this Article VIII containing any
such provision held to be invalid, illegal or unenforceable) shall be construed so as to give effect to the intent manifested by the provision held invalid,
illegal or unenforceable.
 

ARTICLE IX
MISCELLANEOUS

 
Section 9.1.      Place of Meetings. If the place of any meeting of stockholders, the Board or committee of the Board for which notice is required

under these By Laws is not designated in the notice of such meeting, such meeting shall be held at the principal business office of the Corporation;
provided, however, if the Board has, in its sole discretion, determined that a meeting shall not be held at any place, but instead shall be held by means of
remote communication pursuant to Section 9.5 hereof, then such meeting shall not be held at any place.
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Section 9.2.      Fixing Record Dates.

 
(a)          In order that the Corporation may determine the stockholders entitled to notice of any meeting of stockholders or any

adjournment thereof, the Board may fix a record date, which shall not precede the date upon which the resolution fixing the record date is adopted by the
Board, and which record date shall not be more than 60 nor less than 10 days before the date of such meeting. If the Board so fixes a date, such date shall
also be the record date for determining the stockholders entitled to vote at such meeting unless the Board determines, at the time it fixes such record date,
that a later date on or before the date of the meeting shall be the date for making such determination. If no record date is fixed by the Board, the record date
for determining stockholders entitled to notice of and to vote at a meeting of stockholders shall be at the close of business on the business day next
preceding the day on which notice is given, or, if notice is waived, at the close of business on the business day next preceding the day on which the meeting
is held. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the
meeting; provided, however, that the Board may fix a new record date for the adjourned meeting, and in such case shall also fix as the record date for
stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote in
accordance with the foregoing provisions of this Section 9.2(a) at the adjourned meeting.
 

(b)         In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or
allotment of any rights or the stockholders entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for the purpose of
any other lawful action, the Board may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is
adopted, and which record date shall be not more than 60 days prior to such action. If no record date is fixed, the record date for determining stockholders
for any such purpose shall be at the close of business on the day on which the Board adopts the resolution relating thereto.
 

Section 9.3.      Means of Giving Notice.
 

(a)         Notice to Directors. Whenever under applicable law, the Certificate of Incorporation or these By Laws notice is required to be
given to any director, such notice shall be given either (i) in writing and sent by mail, or by a nationally recognized delivery service, (ii) by means of
facsimile telecommunication or other form of electronic transmission, or (iii) by oral notice given personally or by telephone. A notice to a director will be
deemed given as follows: (i) if given by hand delivery, orally, or by telephone, when actually received by the director, (ii) if sent through the United States
mail, when deposited in the United States mail, with postage and fees thereon prepaid, addressed to the director at the director’s address appearing on the
records of the Corporation, (iii) if sent for next day delivery by a nationally recognized overnight delivery service, when deposited with such service, with
fees thereon prepaid, addressed to the director at the director’s address appearing on the records of the Corporation, (iv) if sent by facsimile
telecommunication, when sent to the facsimile transmission number for such director appearing on the records of the Corporation, (v) if sent by electronic
mail, when sent to the electronic mail address for such director appearing on the records of the Corporation, or (vi) if sent by any other form of electronic
transmission, when sent to the address, location or number (as applicable) for such director appearing on the records of the Corporation.
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(b)         Notice to Stockholders. Whenever under applicable law, the Certificate of Incorporation or these By Laws notice is required to

be given to any stockholder, such notice may be given (i) in writing and sent either by hand delivery, through the United States mail, or by a nationally
recognized overnight delivery service for next day delivery, or (ii) by means of a form of electronic transmission consented to by the stockholder, to the
extent permitted by, and subject to the conditions set forth in Section 232 of the DGCL. A notice to a stockholder shall be deemed given as follows: (i) if
given by hand delivery, when actually received by the stockholder, (ii) if sent through the United States mail, when deposited in the United States mail,
with postage and fees thereon prepaid, addressed to the stockholder at the stockholder’s address appearing on the stock ledger of the Corporation, (iii) if
sent for next day delivery by a nationally recognized overnight delivery service, when deposited with such service, with fees thereon prepaid, addressed to
the stockholder at the stockholder’s address appearing on the stock ledger of the Corporation, and (iv) if given by a form of electronic transmission
consented to by the stockholder to whom the notice is given and otherwise meeting the requirements set forth above, (A) if by facsimile transmission, when
directed to a number at which the stockholder has consented to receive notice, (B) if by electronic mail, when directed to an electronic mail address at
which the stockholder has consented to receive notice, (C) if by a posting on an electronic network together with separate notice to the stockholder of such
specified posting, upon the later of (1) such posting and (2) the giving of such separate notice, and (D) if by any other form of electronic transmission,
when directed to the stockholder. A stockholder may revoke such stockholder’s consent to receiving notice by means of electronic communication by
giving written notice of such revocation to the Corporation. Any such consent shall be deemed revoked if (1) the Corporation is unable to deliver by
electronic transmission two consecutive notices given by the Corporation in accordance with such consent and (2) such inability becomes known to the
Secretary or an Assistant Secretary or to the Corporation’s transfer agent, or other person responsible for the giving of notice; provided, however, the
inadvertent failure to treat such inability as a revocation shall not invalidate any meeting or other action.
  

(c)          Electronic Transmission. “Electronic transmission” means any form of communication, not directly involving the physical
transmission of paper, that creates a record that may be retained, retrieved and reviewed by a recipient thereof, and that may be directly reproduced in paper
form by such a recipient through an automated process, including but not limited to transmission by telex, facsimile telecommunication, electronic mail,
telegram and cablegram.
 

(d)         Notice to Stockholders Sharing Same Address. Without limiting the manner by which notice otherwise may be given effectively
by the Corporation to stockholders, any notice to stockholders given by the Corporation under any provision of the DGCL, the Certificate of Incorporation
or these By Laws shall be effective if given by a single written notice to stockholders who share an address if consented to by the stockholders at that
address to whom such notice is given. A stockholder may revoke such stockholder’s consent by delivering written notice of such revocation to the
Corporation. Any stockholder who fails to object in writing to the Corporation within 60 days of having been given written notice by the Corporation of its
intention to send such a single written notice shall be deemed to have consented to receiving such single written notice.
 

(e)          Exceptions to Notice Requirements. Whenever notice is required to be given, under the DGCL, the Certificate of Incorporation
or these By Laws, to any person with whom communication is unlawful, the giving of such notice to such person shall not be required and there shall be no
duty to apply to any governmental authority or agency for a license or permit to give such notice to such person. Any action or meeting that shall be taken
or held without notice to any such person with whom communication is unlawful shall have the same force and effect as if such notice had been duly given.
In the event that the action taken by the Corporation is such as to require the filing of a certificate with the Secretary of State of Delaware, the certificate
shall state, if such is the fact and if notice is required, that notice was given to all persons entitled to receive notice except such persons with whom
communication is unlawful.
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Whenever notice is required to be given by the Corporation, under any provision of the DGCL, the Certificate of Incorporation or these By Laws, to any
stockholder to whom (1) notice of two consecutive annual meetings of stockholders and all notices of stockholder meetings or of the taking of action by
written consent of stockholders without a meeting to such stockholder during the period between such two consecutive annual meetings, or (2) all, and at
least two payments (if sent by first-class mail) of dividends or interest on securities during a 12-month period, have been mailed addressed to such
stockholder at such stockholder’s address as shown on the records of the Corporation and have been returned undeliverable, the giving of such notice to
such stockholder shall not be required. Any action or meeting that shall be taken or held without notice to such stockholder shall have the same force and
effect as if such notice had been duly given. If any such stockholder shall deliver to the Corporation a written notice setting forth such stockholder’s then
current address, the requirement that notice be given to such stockholder shall be reinstated. In the event that the action taken by the Corporation is such as
to require the filing of a certificate with the Secretary of State of Delaware, the certificate need not state that notice was not given to persons to whom
notice was not required to be given pursuant to Section 230(b) of the DGCL. The exception in subsection (1) of the first sentence of this paragraph to the
requirement that notice be given shall not be applicable to any notice returned as undeliverable if the notice was given by electronic transmission.
 

Section 9.4.      Waiver of Notice. Whenever any notice is required to be given under applicable law, the Certificate of Incorporation, or these By
Laws, a written waiver of such notice, signed by the person or persons entitled to said notice, or a waiver by electronic transmission by the person entitled
to said notice, whether before or after the time stated therein, shall be deemed equivalent to such required notice. All such waivers shall be kept with the
books of the Corporation. Attendance at a meeting shall constitute a waiver of notice of such meeting, except where a person attends for the express
purpose of objecting to the transaction of any business on the ground that the meeting was not lawfully called or convened.
 

Section 9.5.      Meeting Attendance via Remote Communication Equipment.
 

(a)          Stockholder Meetings. If authorized by the Board in its sole discretion, and subject to such guidelines and procedures as the
Board may adopt, stockholders entitled to vote at such meeting and proxy holders not physically present at a meeting of stockholders may, by means of
remote communication:
 

(i)            participate in a meeting of stockholders; and
 

(ii)            be deemed present in person and vote at a meeting of stockholders, whether such meeting is to be held at a designated
place or solely by means of remote communication, provided that (A) the Corporation shall implement reasonable measures to verify that each person
deemed present and permitted to vote at the meeting by means of remote communication is a stockholder or proxy holder, (B) the Corporation shall
implement reasonable measures to provide such stockholders and proxy holders a reasonable opportunity to participate in the meeting and, if entitled to
vote, to vote on matters submitted to the applicable stockholders, including an opportunity to read or hear the proceedings of the meeting substantially
concurrently with such proceedings, and (C) if any stockholder or proxy holder votes or takes other action at the meeting by means of remote
communication, a record of such votes or other action shall be maintained by the Corporation.
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(b)         Board Meetings. Unless otherwise restricted by applicable law, the Certificate of Incorporation or these By Laws, members of

the Board or any committee thereof may participate in a meeting of the Board or any committee thereof by means of conference telephone or other
communications equipment by means of which all persons participating in the meeting can hear each other. Such participation in a meeting shall constitute
presence in person at the meeting, except where a person participates in the meeting for the express purpose of objecting to the transaction of any business
on the ground that the meeting was not lawfully called or convened.
 

Section 9.6.      Dividends. The Board may from time to time declare, and the Corporation may pay, dividends (payable in cash, property or shares
of the Corporation’s capital stock) on the Corporation’s outstanding shares of capital stock, subject to applicable law and the Certificate of Incorporation.
 

Section 9.7.      Reserves. The Board may set apart out of the funds of the Corporation available for dividends a reserve or reserves for any proper
purpose and may abolish any such reserve.
 

Section 9.8.      Contracts and Negotiable Instruments. Except as otherwise provided by applicable law, the Certificate of Incorporation or these
By Laws, any contract, bond, deed, lease, mortgage or other instrument may be executed and delivered in the name and on behalf of the Corporation by
such officer or officers or other employee or employees of the Corporation as the Board may from time to time authorize. Such authority may be general or
confined to specific instances as the Board may determine. The Chairman of the Board, any Chief Executive Officer, the President, the Chief Financial
Officer, the Treasurer or any Vice President may execute and deliver any contract, bond, deed, lease, mortgage or other instrument in the name and on
behalf of the Corporation. Subject to any restrictions imposed by the Board, the Chairman of the Board , any Chief Executive Officer, President, the Chief
Financial Officer, the Treasurer or any Vice President may delegate powers to execute and deliver any contract, bond, deed, lease, mortgage or other
instrument in the name and on behalf of the Corporation to other officers or employees of the Corporation under such person’s supervision and authority, it
being understood, however, that any such delegation of power shall not relieve such officer of responsibility with respect to the exercise of such delegated
power.
 

Section 9.9.      Fiscal Year. The fiscal year of the Corporation shall be fixed by the Board.
 

Section 9.10.    Seal. The Board may adopt a corporate seal, which shall be in such form as the Board determines. The seal may be used by
causing it or a facsimile thereof to be impressed, affixed or otherwise reproduced.
 

Section 9.11.    Books and Records. The books and records of the Corporation may be kept within or outside the State of Delaware at such place
or places as may from time to time be designated by the Board.
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Section 9.12.      Resignation. Any director, committee member or officer may resign by giving notice thereof in writing or by electronic

transmission to the Chairman of the Board, any Chief Executive Officer, the President or the Secretary. The resignation shall take effect at the time it is
delivered unless the resignation specifies a later effective date or an effective date determined upon the happening of an event or events. Unless otherwise
specified therein, the acceptance of such resignation shall not be necessary to make it effective.
 

Section 9.13.      Surety Bonds. Such officers, employees and agents of the Corporation (if any) as the Chairman of the Board, any Chief
Executive Officer, President or the Board may direct, from time to time, shall be bonded for the faithful performance of their duties and for the restoration
to the Corporation, in case of their death, resignation, retirement, disqualification or removal from office, of all books, papers, vouchers, money and other
property of whatever kind in their possession or under their control belonging to the Corporation, in such amounts and by such surety companies as the
Chairman of the Board, any Chief Executive Officer, President or the Board may determine. The premiums on such bonds shall be paid by the Corporation
and the bonds so furnished shall be in the custody of the Secretary.
 

Section 9.14.      Securities of Other Corporations. Powers of attorney, proxies, waivers of notice of meeting, consents in writing and other
instruments relating to securities owned by the Corporation may be executed in the name of and on behalf of the Corporation by the Chairman of the
Board, any Chief Executive Officer, President, any Vice President or any officers authorized by the Board. Any such officer, may, in the name of and on
behalf of the Corporation, take all such action as any such officer may deem advisable to vote in person or by proxy at any meeting of security holders of
any corporation in which the Corporation may own securities, or to consent in writing, in the name of the Corporation as such holder, to any action by such
corporation, and at any such meeting or with respect to any such consent shall possess and may exercise any and all rights and power incident to the
ownership of such securities and which, as the owner thereof, the Corporation might have exercised and possessed. The Board may from time to time
confer like powers upon any other person or persons.
 

Section 9.15.      Amendments. The Board shall have the power to adopt, amend, alter or repeal the By Laws. The affirmative vote of a majority
of the Board shall be required to adopt, amend, alter or repeal the By Laws. The By Laws also may be adopted, amended, altered or repealed by the
stockholders; provided, however, that in addition to any vote of the holders of any class or series of capital stock of the Corporation required by applicable
law or the Certificate of Incorporation, the affirmative vote of the holders of at least a majority of the voting power (except as otherwise provided in
Section 8.7) of all outstanding shares of capital stock of the Corporation entitled to vote generally in the election of directors, voting together as a single
class, shall be required for the stockholders to adopt, amend, alter or repeal the By Laws.
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Exhibit 4.1
 

Warrant Certificate
 

[FACE]
Number
 

Warrants
 
 

THIS WARRANT SHALL BE NULL AND VOID IF NOT EXERCISED PRIOR TO
THE EXPIRATION OF THE EXERCISE PERIOD PROVIDED FOR

IN THE WARRANT AGREEMENT DESCRIBED BELOW
 

CXApp Inc.
Incorporated Under the Laws of the State of Delaware

 
CUSIP 23248B 117

 
Warrant Certificate

 
This Warrant Certificate certifies that                     , or registered assigns, is the registered holder of              warrant(s) evidenced hereby (the

“Warrants” and each, a “Warrant”) to purchase shares of Class A common stock, $0.0001 par value per share (“Common Stock”), of KINS Technology
Group Inc., a Delaware corporation (the “Company”). Each Warrant entitles the holder, upon exercise during the period set forth in the Warrant Agreement
referred to below, to receive from the Company that number of fully paid and non-assessable shares of Common Stock as set forth below, at the exercise
price (the “Exercise Price”) as determined pursuant to the Warrant Agreement, payable in lawful money (or through “cashless exercise” as provided for in
the Warrant Agreement) of the United States of America upon surrender of this Warrant Certificate and payment of the Exercise Price at the office or
agency of the Warrant Agent referred to below, subject to the conditions set forth herein and in the Warrant Agreement. Defined terms used in this Warrant
Certificate but not defined herein shall have the meanings given to them in the Warrant Agreement.
 

Each whole Warrant is initially exercisable for one fully paid and non-assessable share of Common Stock. No fractional shares will be issued upon
exercise of any Warrant. If, upon the exercise of Warrant, a holder would be entitled to receive a fractional interest in a share, the Company will, upon
exercise, round down to the nearest whole number of the number of shares of Common Stock to be issued to the holder. The number of shares of Common
Stock issuable upon exercise of the Warrants is subject to adjustment upon the occurrence of certain events as set forth in the Warrant Agreement.
 

 



 
The initial Exercise Price per share of Common Stock for any Warrant is equal to $11.50 per whole share. The Exercise Price is subject to

adjustment upon the occurrence of certain events as set forth in the Warrant Agreement.
 
Subject to the conditions set forth in the Warrant Agreement, the Warrants may be exercised only during the Exercise Period and to the

extent not exercised by the end of such Exercise Period, such Warrants shall become null and void.
 
Reference is hereby made to the further provisions of this Warrant Certificate set forth on the reverse hereof and such further provisions shall for

all purposes have the same effect as though fully set forth at this place.
 
This Warrant Certificate shall not be valid unless countersigned by the Warrant Agent, as such term is used in the Warrant Agreement.
 
This Warrant Certificate shall be governed by and construed in accordance with the internal laws of the State of New York.

 
 

 

 CXAPP INC.
  
  
 By: 
  Name:

Title:
 

 

 
 CONTINENTAL STOCK TRANSFER & TRUST COMPANY, AS

WARRANT AGENT
  
  
 By: 
  Name:

Title:
 
 
 
 

 



 
 

[Form of Warrant Certificate]
[Reverse]

 
The Warrants evidenced by this Warrant Certificate are part of a duly authorized issue of Warrants entitling the holder on exercise to

receive              shares of Common Stock and are issued or to be issued pursuant to a Warrant Agreement dated as of [•], 2020 (the “Warrant
Agreement”), duly executed and delivered by the Company to Continental Stock Transfer & Trust Company, a New York corporation, as warrant agent
(or successor warrant agent) (collectively, the “Warrant Agent”), which Warrant Agreement is hereby incorporated by reference in and made a part of
this instrument and is hereby referred to for a description of the rights, limitation of rights, obligations, duties and immunities thereunder of the Warrant
Agent, the Company and the holders (the words “holders” or “holder” meaning the Registered Holders or Registered Holder, respectively) of the
Warrants. A copy of the Warrant Agreement may be obtained by the holder hereof upon written request to the Company. Defined terms used in this
Warrant Certificate but not defined herein shall have the meanings given to them in the Warrant Agreement.

 
Warrants may be exercised at any time during the Exercise Period set forth in the Warrant Agreement. The holder of Warrants evidenced by this

Warrant Certificate may exercise them by surrendering this Warrant Certificate, with the form of Election to Purchase set forth hereon properly completed
and executed, together with payment of the Exercise Price as specified in the Warrant Agreement (or through “cashless exercise” as provided for in the
Warrant Agreement) at the designated office(s) of the Warrant Agent. In the event that upon any exercise of Warrants evidenced hereby the number of
Warrants exercised shall be less than the total number of Warrants evidenced hereby, there shall be issued to the holder hereof or his, her or its assignee, a
new Warrant Certificate evidencing the number of Warrants not exercised.

 
Notwithstanding anything else in this Warrant Certificate or the Warrant Agreement, no Warrant may be exercised unless at the time of exercise

(i) a registration statement covering the shares of Common Stock to be issued upon exercise is effective under the Securities Act and (ii) a prospectus
thereunder relating to the shares of Common Stock is current, except through “cashless exercise” as provided for in the Warrant Agreement.

The Warrant Agreement provides that upon the occurrence of certain events the number of shares of Common Stock issuable upon exercise of the
Warrants set forth on the face hereof may, subject to certain conditions, be adjusted. If, upon exercise of a Warrant, the holder thereof would be entitled to
receive a fractional interest in a share of Common Stock, the Company shall, upon exercise, round down to the nearest whole number of shares of Common
Stock to be issued to the holder of the Warrant.

 
Warrant Certificates, when surrendered at the designated office(s) of the Warrant Agent by the Registered Holder thereof in person or by legal

representative or attorney duly authorized in writing, may be exchanged, in the manner and subject to the limitations provided in the Warrant Agreement,
but without payment of any service charge, for another Warrant Certificate or Warrant Certificates of like tenor evidencing in the aggregate a like number
of Warrants.

 



 
 
Upon due presentation for registration of transfer of this Warrant Certificate at the office(s) of the Warrant Agent a new Warrant Certificate or

Warrant Certificates of like tenor and evidencing in the aggregate a like number of Warrants shall be issued to the transferee(s) in exchange for this Warrant
Certificate, subject to the limitations provided in the Warrant Agreement, without charge except for any tax or other third-party charges imposed in
connection therewith.

 
The Company and the Warrant Agent may deem and treat the Registered Holder(s) hereof as the absolute owner(s) of this Warrant Certificate

(notwithstanding any notation of ownership or other writing hereon made by anyone), for the purpose of any exercise hereof, of any distribution to the
holder(s) hereof, and for all other purposes, and neither the Company nor the Warrant Agent shall be affected by any notice to the contrary. Neither the
Warrants nor this Warrant Certificate entitles any holder hereof to any rights of a stockholder of the Company.

 
 

 



 
 

Election to Purchase
 

(To Be Executed Upon Exercise of Warrant)
 

The undersigned hereby irrevocably elects to exercise the right, represented by this Warrant Certificate, to receive           shares of Common
Stock and herewith tenders payment for such shares of Common Stock to the order of KINS Technology Group Inc. (the “Company”) in the amount of
$            in accordance with the terms hereof. The undersigned requests that a certificate for such shares of Common Stock be registered in the name
of           , whose address is            and that such shares of Common Stock be delivered to whose address is           . If said number of shares of Common
Stock is less than all of the shares of Common Stock purchasable hereunder, the undersigned requests that a new Warrant Certificate representing the
remaining balance of such shares of Common Stock be registered in the name of           , whose address is           , and that such Warrant Certificate be
delivered to           , whose address is           .

 
In the event that the Warrant has been called for redemption by the Company pursuant to Section 6.1 or Section 6.2 of the Warrant Agreement

and the Company has required cashless exercise pursuant to Section 6.4 of the Warrant Agreement, the number of shares of Common Stock that this
Warrant is exercisable for shall be determined in accordance with subsection 3.3.1(b) and Section 6.4 of the Warrant Agreement.

 
In the event that the Warrant is a Sponsor Warrant that is to be exercised on a “cashless” basis pursuant to subsection 3.3.1(c) of the Warrant

Agreement, the number of shares of Common Stock that this Warrant is exercisable for shall be determined in accordance with subsection 3.3.1(c) of the
Warrant Agreement.

 
In the event that the Warrant is to be exercised on a “cashless” basis pursuant to Section 7.4 of the Warrant Agreement, the number of shares of

Common Stock that this Warrant is exercisable for shall be determined in accordance with Section 7.4 of the Warrant Agreement.
 
In the event that the Warrant may be exercised, to the extent allowed by the Warrant Agreement, through cashless exercise (i) the number of

shares of Common Stock that this Warrant is exercisable for would be determined in accordance with the relevant section of the Warrant Agreement
which allows for such cashless exercise and (ii) the holder hereof shall complete the following: The undersigned hereby irrevocably elects to exercise the
right, represented by this Warrant Certificate, through the cashless exercise provisions of the Warrant Agreement, to receive shares of Common Stock. If
said number of shares of Common Stock is less than all of the shares of Common Stock purchasable hereunder (after giving effect to the cashless
exercise), the undersigned requests that a new Warrant Certificate representing the remaining balance of such shares of Common Stock be registered in
the name of           , whose address is           , and that such Warrant Certificate be delivered to           , whose address is           .
 
 
 
Date:            , (Signature)
 

 



 
 
 

 (Address)
  
  
   
 (Tax Identification Number)
  

 
 

Signature Guaranteed:
 
 
 

 

 
 

THE SIGNATURE(S) SHOULD BE GUARANTEED BY AN ELIGIBLE GUARANTOR INSTITUTION (BANKS, STOCKBROKERS, SAVINGS
AND LOAN ASSOCIATIONS AND CREDIT UNIONS WITH MEMBERSHIP IN AN APPROVED SIGNATURE GUARANTEE MEDALLION
PROGRAM, PURSUANT TO SEC RULE 17Ad-15 (OR ANY SUCCESSOR RULE) UNDER THE SECURITIES EXCHANGE ACT, OF 1934, AS
AMENDED).
 
 
 

 



 

 



 
Exhibit 4.2

 
NUMBER
C-
 

 SHARES
 SEE REVERSE FOR
 CERTAIN
 DEFINITIONS
 CUSIP

 
CXAPP INC.

 
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE

CLASS A COMMON STOCK
 

This Certifies that  
  
is the owner of  
 
FULLY PAID AND NON-ASSESSABLE SHARES OF CLASS A COMMON STOCK OF THE PAR VALUE OF $0.0001 EACH OF
 

CXAPP INC.
(THE “COMPANY”)

 
transferable on the books of the Company in person or by duly authorized attorney upon surrender of this certificate properly endorsed. 
 
This certificate is not valid unless countersigned by the Transfer Agent and registered by the Registrar.
 

Witness the facsimile signatures of its duly authorized officers.
 

 

[Title]
[Corporate Seal]

Delaware [Title]

 
CXAPP INC.

 
The Company will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or
other special rights of each class of stock or series thereof of the Company and the qualifications, limitations, or restrictions of such preferences and/or
rights. This certificate and the shares represented thereby are issued and shall be held subject to all the provisions of the Company’s amended and restated
certificate of incorporation and all amendments thereto and resolutions of the Board of Directors providing for the issue of securities (copies of which may
be obtained from the secretary of the Company), to all of which the holder of this certificate by acceptance hereof assents. The following abbreviations,
when used in the inscription on the face of this certificate, shall be construed as though they were written out in full according to applicable laws or
regulations:
 

TEN COM — as tenants in common  UNIF GIFT MIN ACT — ______ Custodian ______
(Cust)                    (Minor)
 
Under Uniform Gifts to Minors
Act _____________
                    (State)
 

TEN ENT — as tenants by the entireties    

JT TEN — as joint tenants with right of survivorship and not
as tenants in common

   

 
Additional abbreviations may also be used though not in the above list.
 



 
For value received, _______________hereby sell(s), assign(s) and transfer(s) unto 

 
(PLEASE INSERT SOCIAL SECURITY OR OTHER IDENTIFYING NUMBER(S) OF ASSIGNEE(S))

 
(PLEASE PRINT OR TYPEWRITE NAME(S) AND ADDRESS(ES), INCLUDING ZIP CODE, OF ASSIGNEE(S))

 
 
 
 
 
 

Shares of the capital stock represented by the within Certificate, and do(es) hereby irrevocably constitutes and appoints 
 

 
Attorney to transfer the said stock on the books of the within named Company with full power of substitution in the premises.

 
Dated:
 
 
NOTICE: THE SIGNATURE(S) TO THIS ASSIGNMENT MUST CORRESPOND WITH THE NAME AS WRITTEN UPON THE FACE OF THE
CERTIFICATE IN EVERY PARTICULAR, WITHOUT ALTERATION OR ENLARGEMENT OR ANY CHANGE WHATEVER.
 
Signature(s) Guaranteed:
By
 
 
 
 
THE SIGNATURE(S) MUST BE GUARANTEED BY AN ELIGIBLE GUARANTOR INSTITUTION (BANKS, STOCKBROKERS, SAVINGS AND
LOAN ASSOCIATIONS AND CREDIT UNIONS WITH MEMBERSHIP IN AN APPROVED SIGNATURE GUARANTEE MEDALLION PROGRAM,
PURSUANT TO S.E.C. RULE 17Ad-15 (OR ANY SUCCESSOR RULE) UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED).
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NUMBER
C-
 

 SHARES
 SEE REVERSE FOR
 CERTAIN
 DEFINITIONS
 CUSIP

 
CXAPP INC.

 
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE

CLASS C COMMON STOCK
 

This Certifies that  
  
is the owner of  

 
FULLY PAID AND NON-ASSESSABLE SHARES OF CLASS C COMMON STOCK OF THE PAR VALUE OF $0.0001 EACH OF
 

CXAPP INC.
(THE “COMPANY”)

 
transferable on the books of the Company in person or by duly authorized attorney upon surrender of this certificate properly endorsed. 
 
This certificate is not valid unless countersigned by the Transfer Agent and registered by the Registrar.
 

Witness the facsimile signatures of its duly authorized officers.
 

 

[Title]
[Corporate Seal]

Delaware [Title]

 
CXAPP INC.

 
The Company will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or
other special rights of each class of stock or series thereof of the Company and the qualifications, limitations, or restrictions of such preferences and/or
rights. This certificate and the shares represented thereby are issued and shall be held subject to all the provisions of the Company’s amended and restated
certificate of incorporation and all amendments thereto and resolutions of the Board of Directors providing for the issue of securities (copies of which may
be obtained from the secretary of the Company), to all of which the holder of this certificate by acceptance hereof assents. The following abbreviations,
when used in the inscription on the face of this certificate, shall be construed as though they were written out in full according to applicable laws or
regulations:
 

TEN COM — as tenants in common  UNIF GIFT MIN ACT — ______ Custodian ______
(Cust)                    (Minor)
 
Under Uniform Gifts to Minors
Act _____________
                    (State)
 

TEN ENT — as tenants by the entireties    

JT TEN — as joint tenants with right of survivorship and not
as tenants in common

   

 
Additional abbreviations may also be used though not in the above list.
 



 
For value received, _______________hereby sell(s), assign(s) and transfer(s) unto

 
(PLEASE INSERT SOCIAL SECURITY OR OTHER IDENTIFYING NUMBER(S) OF ASSIGNEE(S))

 
(PLEASE PRINT OR TYPEWRITE NAME(S) AND ADDRESS(ES), INCLUDING ZIP CODE, OF ASSIGNEE(S))

 
 
 
 
 
 

Shares of the capital stock represented by the within Certificate, and do(es) hereby irrevocably constitutes and appoints
 
 
Attorney to transfer the said stock on the books of the within named Company with full power of substitution in the premises.
 
Dated:
 
 
NOTICE: THE SIGNATURE(S) TO THIS ASSIGNMENT MUST CORRESPOND WITH THE NAME AS WRITTEN UPON THE FACE OF THE
CERTIFICATE IN EVERY PARTICULAR, WITHOUT ALTERATION OR ENLARGEMENT OR ANY CHANGE WHATEVER.
 
Signature(s) Guaranteed:

 By
 
 
 
 
THE SIGNATURE(S) MUST BE GUARANTEED BY AN ELIGIBLE GUARANTOR INSTITUTION (BANKS, STOCKBROKERS, SAVINGS AND
LOAN ASSOCIATIONS AND CREDIT UNIONS WITH MEMBERSHIP IN AN APPROVED SIGNATURE GUARANTEE MEDALLION PROGRAM,
PURSUANT TO S.E.C. RULE 17Ad-15 (OR ANY SUCCESSOR RULE) UNDER THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED).
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EMPLOYEE MATTERS AGREEMENT

 
This EMPLOYEE MATTERS AGREEMENT (this “Agreement”), dated as of March 14, 2023, is entered into by and among Inpixon, a Nevada

corporation (the “Company”), CXApp Holding Corp., a Delaware corporation and a wholly owned subsidiary of the Company (“SpinCo”), KINS
Technology Group Inc., a Delaware corporation (“Parent”), and KINS Merger Sub Inc., a Delaware corporation and wholly owned Subsidiary of Parent
(“Merger Sub”). “Party” or “Parties” means the Company, SpinCo, Parent or Merger Sub, individually or collectively, as the case may be. Capitalized
terms used in this Agreement, but not otherwise defined in this Agreement, shall have the meaning set forth in the Separation Agreement or the Merger
Agreement.
 

W I T N E S S E T H:
 

WHEREAS, the Company, acting through its direct and indirect Subsidiaries, currently conducts the Inpixon Retained Business and the Enterprise
Apps Business;
 

WHEREAS, the Board of Directors of the Company (the “Company Board”) has determined that it is appropriate, desirable and in the best
interests of the Company and its stockholders to separate the Enterprise Apps Business from the Inpixon Retained Business, in the manner contemplated by
the Separation and Distribution Agreement by and between the Company and SpinCo, Design Reactor, Inc., a California corporation and a wholly owned
subsidiary of the Company (“Design Reactor”), and Parent, dated as of September 25, 2022 (the “Separation Agreement”) and the Ancillary
Agreements;
 

WHEREAS, following the Separation and pursuant to the Merger Agreement, Merger Sub shall merge with and into SpinCo and SpinCo will be
the surviving corporation and a wholly owned Subsidiary of Parent; and
 

WHEREAS, in connection with the transactions contemplated by the Separation Agreement and the Merger Agreement, the Parties have agreed to
enter into this Agreement for the purpose of allocating assets, Liabilities and responsibilities with respect to certain employee matters and employee
compensation and benefit plans and programs among them and to address certain other employment-related matters;
 

NOW, THEREFORE, in consideration of the foregoing and the mutual agreements, provisions and covenants contained in this Agreement, the
Parties hereby agree as follows:
 

ARTICLE I
DEFINITIONS AND INTERPRETATION

 
1.1            General. As used in this Agreement, the following terms shall have the following meanings:

 
(a) “401(k) Plan Transition Date” shall mean (i) December 31 of the calendar year in which the Distribution Time occurs, or (ii) such earlier

date as mutually agreed by the Parties.
 

(b)  “Agreement” shall have the meaning set forth in the Preamble.
 



 
(c) “Auditing Party” shall have the meaning set forth in Section 7.8(a).

 
(d) “Benefit Plan” shall mean an “employee benefit plan” (within the meaning of Section 3(3) of ERISA but regardless of whether such plan

is subject to ERISA) and each compensation plan, program, agreement or arrangement, including each pension, retirement, profit sharing, 401(k),
severance, health and welfare, disability, deferred compensation, employment, termination, change-in-control, retention, fringe benefit, stock purchase,
cash bonus or equity-based incentive or other benefit plan, program, agreement, policy or other arrangement, in each case, that is or was maintained for the
benefit of current and/or former directors, officers, consultants or employees.
 

(e) “Census” shall mean a list of all Business Employees (as defined in the Merger Agreement) (including any Business Employee who is on
a leave of absence of any nature, paid or unpaid, authorized or unauthorized) and all Business Independent Contractors (as defined in the Merger
Agreement) as of the date hereof, and sets forth for each such individual the following: (i) name or employee identification number; (ii) title or position
(including whether full-time or part-time); (iii) place of work (city, state and country); (iv) hire or retention date; (v) current annual or hourly base
compensation rate or contract fee and bonus opportunity; (vi) exempt or nonexempt status, or status as an independent contractor or consultant, as
applicable; (vii) union representation (if any); (viii) with respect to Business Employees, active or leave status (and if on leave, type of leave and expected
return date); (ix) employing or engaging entity; (x) visa or work authorization (if any); and (xi) with respect to Business Independent Contractors, whether
engaged through a third-party entity or staffing agency, and the name of such entity or staffing agency, which shall be attached hereto as Schedule A, and
as may be updated in accordance with Section 2.2(a).
 

(f) “Code” means the Internal Revenue Code of 1986, as amended, or any successor federal income tax law. Reference to a specific Code
provision also includes any proposed, temporary or final regulation in force under that provision.
 

(g) “Company” shall have the meaning set forth in the Preamble.
 

(h) “Company 401(k) Plan” shall mean the Company’s Section 401(k) Savings/Retirement Plan.
 

(i)  “Company Benefit Plan” shall mean any Benefit Plan sponsored, maintained or contributed to (or required to be contributed to) by any
member of the Company Group that (i) is or has been maintained, sponsored, contributed to or entered into by any member of the Company Group for the
benefit of any SpinCo Employee or SpinCo Independent Contractor or for which any member of the SpinCo Group could have any Liability and (ii) that is
not a SpinCo Benefit Plan.
 

(j) “Company Board” shall have the meaning set forth in the Recitals.
 

(k) “Company Employee” shall mean each employee of the Company or any of its Subsidiaries or Affiliates who does not qualify as a
Business Employee.
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(l)  “Company Equity Plans” shall mean the Company’s 2011 Employee Stock Incentive Plan, and the Company’s 2018 Employee Stock

Incentive Plan, as amended from time to time.
 

(m) “Company Group” shall mean (i) the Company, the Company Retained Business and each Person that is a direct or indirect Subsidiary
of the Company as of immediately following the Distribution Time and (ii) each Business Entity that becomes a Subsidiary of the Company after the
Distribution Time.
 

(n) “Company Independent Contractor” shall mean each individual who is engaged as an independent contractor or consultant by the
Company or any of its Subsidiaries or Affiliates who does not qualify as a Business Independent Contractor.
 

(o) “Company Individual Agreement” shall mean each Benefit Plan sponsored, maintained entered into or contributed to by the Company
under which no more than one service provider is eligible to receive compensation and/or benefits.
 

(p) “Company Option” shall mean an option to purchase shares of Company Common Stock granted pursuant to the Company Equity Plans.
 

(q) “Company Service Provider” shall mean a Company Employee, a Company Independent Contractor or a member of the Company
Board.
 

(r) “Design Reactor” shall have the meaning set forth in the Recitals.
 

(s) “Distribution Time” shall mean the effective time of the Distribution pursuant to the Separation Agreement.
 

(t) “Effective Time” shall mean the “Effective Time” as defined in the Merger Agreement.
 

(u) “ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended.
 

(v) “Former Company Service Provider” means (i) any individual (other than a Transferred SpinCo Service Provider) who, as of the
Distribution Time, is a former employee or independent contractor of the Company or any of its Subsidiaries, or (ii) any individual who is a Company
Employee or Company Independent Contractor as of the Distribution Time or thereafter who ceases to be an employee or independent contractor of the
Company or any of its Subsidiaries following the Distribution Time.
 

(w) “Former SpinCo Service Provider” shall mean any individual who is a Transferred SpinCo Service Provider as of the Distribution Time
and thereafter ceases to be an employee or independent contractor of the SpinCo Group following the Distribution Time.
 

(x)  “Inactive Employees” means any Offer Employee who is on (a) short-term disability or medical leave, (b) long-term disability, (c) leave
under the Family Medical Leave Act of 1993 or a similar state or local law, (d) military leave, or (e) any other leave of absence, including temporary leave
for purposes of jury or military duty, maternity or paternity leave or approved personal leave.
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(y) “Merger Agreement” shall mean the Agreement and Plan of Merger, dated as of September 25, 2022, by and among the Company,

SpinCo, Parent and Merger Sub.
 

(z) “Non-parties” shall have the meaning set forth in Section 7.8(b).
 

(aa) "Offer Employee” shall mean each SpinCo Employee identified on the Census as an “Offer Employee,” as such Census may be updated
as permitted pursuant to Section 6.1(h) of the Merger Agreement.
 

(bb) “Parent” shall have the meaning set forth in the Preamble.
 

(cc) “Parent Common Stock” means Class A common stock, par value $0.0001 per share, of Parent, and Class B common stock, par value
$0.0001 per share, of Parent.
 

(dd) “Parent Equity Plan” shall have the meaning set forth in Section 4.2.
 

(ee) “Party” and “Parties” shall have the meanings set forth in the Preamble.
 

(ff) “Plan Transition Date” shall mean the date that is the earlier to occur of (i) January 1, 2023 or (ii) such earlier or later date as agreed
among the Parties.
 

(gg) “SpinCo” shall have the meaning set forth in the Preamble.
 

(hh) “SpinCo 401(k) Plan” shall have the meaning set forth in Section 3.3(b).
 

(ii)  “SpinCo Benefit Plan” shall mean any Benefit Plan sponsored, maintained or contributed to exclusively by any member of the SpinCo
Group.
 

(jj) “SpinCo Employee” shall mean each Business Employee who is not an Acquired Company Employee.
 

(kk) “SpinCo Group” shall mean SpinCo, Design Reactor and each Person that is a direct or indirect Subsidiary of SpinCo as of the
Distribution Time (but after giving effect to the Internal Reorganization), including the Transferred Entities (as defined in the Separation Agreement), and,
following the Effective Time, Parent and each Person that becomes a Subsidiary of Parent or SpinCo thereafter, provided, however, that for the avoidance
of doubt, no member of the Company Group shall be treated as a member of the SpinCo Group.
 

(ll) “SpinCo Independent Contractor” shall mean each Business Independent Contractor and each independent contractor currently engaged
by the SpinCo Group.
 

(mm) “SpinCo Service Provider” shall mean a Business Employee, a SpinCo Independent Contractor or a member of the board of directors
of SpinCo, in each case, as of immediately prior to the Distribution Time.
 

(nn) “Separation Agreement” shall have the meaning set forth in the Recitals.
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(oo) “Transferred Employees” shall have the meaning set forth in Section 2.2(b).

 
(pp) “Transferred Independent Contractors” shall have the meaning set forth in Section 2.2(c).

 
(qq) “Transferred SpinCo Service Providers” shall mean the Transferred Employees, the Transferred Independent Contractors and any

other SpinCo Service Providers employed or engaged by the SpinCo Group as of the Distribution Time.
 

1.2            References; Interpretation. References in this Agreement to any gender include references to all genders, and references to the singular
include references to the plural and vice versa. Unless the context otherwise requires, the words “include”, “includes” and “including” when used in this
Agreement shall be deemed to be followed by the phrase “without limitation”. Unless the context otherwise requires, references in this Agreement to
Articles, Sections, Annexes, Exhibits and Schedules shall be deemed references to Articles and Sections of, and Annexes, Exhibits and Schedules to, this
Agreement. Unless the context otherwise requires, the words “hereof”, “hereby” and “herein” and words of similar meaning when used in this Agreement
refer to this Agreement in its entirety and not to any particular Article, Section or provision of this Agreement. The words “written request” when used in
this Agreement shall include email. Reference in this Agreement to any time shall be to New York City, New York time unless otherwise expressly
provided herein. Unless the context requires otherwise, references in this Agreement to the “Company” shall also be deemed to refer to the applicable
member of the Company Group, references to “SpinCo” shall also be deemed to refer to the applicable member of the SpinCo Group (including, with
respect to periods of time following the Effective Time, Parent), and, in connection therewith, any references to actions or omissions to be taken, or
refrained from being taken, as the case may be, by the Company or SpinCo shall be deemed to require the Company, SpinCo or Parent, as the case may be,
to cause the applicable members of the Company Group or the SpinCo Group, respectively, to take, or refrain from taking, any such action. In the event of
any inconsistency or conflict which may arise in the application or interpretation of any of the definitions set forth in Section 1.1, for the purpose of
determining what is and is not included in such definitions, any item explicitly included on a Schedule referred to in any such definition shall take priority
over any provision of the text thereof.
 

ARTICLE II
GENERAL PRINCIPLES

 
2.1            Nature of Liabilities. All Liabilities assumed or retained by a member of the Company Group under this Agreement shall be “Inpixon

Retained Liabilities” for purposes of the Separation Agreement. All Liabilities assumed or retained by a member of the SpinCo Group under this
Agreement shall be “Enterprise Apps Liabilities” for purposes of the Separation Agreement.
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2.2            Transfers of Employees and Independent Contractors Generally.

 
(a) The Company and SpinCo shall mutually update the Census from time to time following the date hereof and, in any event, no later than

thirty (30) Business Days (as defined in the Merger Agreement) prior to the Distribution Time, to reflect new hire/engagements, terminations or other
personnel changes occurring between the date hereof and the date of such update, as permitted pursuant to Section 6.1(h) of the Merger Agreement, and
any such updates shall be provided to the Parent. Seven (7) Business Days prior to the Distribution Time, the Company and SpinCo shall provide Parent
with a final updated Census reflecting new hires/engagements, terminations or other personnel changes occurring between the date the last update was
provided and the Distribution Time, as permitted pursuant to Section 6.1(h) of the Merger Agreement.
 

(b) The Company and SpinCo will cooperate to cause each of the SpinCo Employees (other than each SpinCo Employee who is an Offer
Employee) to be employed by a member of the SpinCo Group prior to the Distribution Time. The Company shall cooperate in good faith with Parent and
its Affiliates to (i) make each Offer Employee reasonably accessible to Parent and its Affiliates to assist in efforts to secure offers of employment with each
such Offer Employee and (ii) encourage (without the payment of additional compensation, benefits or other monetary or non-monetary incentives) each
Offer Employee to accept an offer of employment with Parent or one of its Affiliates (including, following the Effective Time, SpinCo and the other
members of the SpinCo Group). Parent or one of its Affiliates (including, following the Effective Time, SpinCo and the other members of the SpinCo
Group) shall offer employment to the Offer Employees upon such terms and conditions of employment as set forth in Section 2.4, commencing at midnight
local time on the Closing Date; provided that any Offer Employee who is an Inactive Employee immediately prior to the Closing shall receive an offer of
employment in accordance with, and subject to the terms of, this Section 2.2(b) below. The Company shall terminate the employment of all Offer
Employees (other than the Inactive Employees) effective as of or immediately prior to the Closing and shall comply with, and hold Parent and its Affiliates
harmless from, all legal or contractual requirements arising in connection with or as a result of such terminations of employment. The applicable date on
which the each applicable Offer Employee commences employment with Parent or one of its Affiliates, either on or following the Closing Date as set forth
in this Section 2.2(b), shall be the “Transfer Date” of such Offer Employee. As of the Distribution Time or, with respect to the Offer Employees, as of the
applicable Transfer Date, the Company shall ensure that each SpinCo Employee is released from any post-termination or employment restrictions that
would prohibit or restrict such SpinCo Employee from performing their duties for the SpinCo Group following the Distribution Time. All SpinCo
Employees (other than the Offer Employees) and Acquired Company Employees who are employed by the SpinCo Group as of the Distribution Time shall
continue to be employees of the SpinCo Group immediately after the Distribution Time. All SpinCo Employees (other than the Offer Employees) and
Acquired Company Employees who are employed by the SpinCo Group as of the Distribution Time and all Offer Employees who commence employment
with Parent or one of its Affiliate’s pursuant to Parent’s or its Affiliate’s offer of employment on the Closing Date (or, with respect to Inactive Employees,
such later date contemplated by this Section 2.2(b)) are referred to herein, collectively, as the “Transferred Employees”. Notwithstanding the foregoing,
with respect to any Inactive Employee, Parent’s or its Affiliate’s offer of employment shall be contingent on such Inactive Employee’s return to active
status within six (6) months following the Closing Date (or such longer period as required by applicable Law). The Company and its Affiliates shall
continue to employ and shall remain responsible for any liabilities and obligations related to any Inactive Employee unless and until such individual
becomes a Transferred Employee.
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(c) The Company and SpinCo will cooperate to cause the engagement of each Business Independent Contractor set forth on Schedule B

hereto to be transferred to a member of the SpinCo Group prior to the Distribution Time. As of the Closing, the Company shall ensure that each Business
Independent Contractor is released from any engagement with the Company and its Subsidiaries (other than the SpinCo Group), including any restrictions
or obligations that would prohibit or restrict such Person from performing such Person’s work for the SpinCo Group following the Distribution Time. All
SpinCo Independent Contractors who are engaged by the SpinCo Group as of the Distribution Time shall continue to be engaged by the SpinCo Group
immediately after the Distribution Time and are referred to herein as the “Transferred Independent Contractors”.
 

(d) The Company Group and SpinCo Group agree to execute, and to seek to have the applicable SpinCo Service Providers execute, such
documentation, if any, as may be necessary to reflect the transfers or assignments, as applicable, described in this Section 2.2.
 

2.3            Assumption and Retention of Liabilities Generally.
 

(a) Except as otherwise provided by this Agreement, on or prior to the Distribution Time, but in any case prior to the Distribution, or, with
respect to each Offer Employee, on the applicable Transfer Date, SpinCo and the applicable members of the SpinCo Group shall accept, assume and agree
faithfully to perform, discharge and fulfill all of the following Liabilities in accordance with their respective terms (each of which shall be considered an
Enterprise Apps Liability), regardless of when or where such Liabilities arose or arise, whether the facts on which they are based occurred prior to or
subsequent to the Distribution Time or, with respect to each Offer Employee, on the applicable Transfer Date, regardless of where or against whom such
Liabilities are asserted or determined (including any Liabilities arising out of claims made by the Company’s or SpinCo’s respective directors, officers,
employees, former employees, agents, Subsidiaries or Affiliates against any member of the Company Group or the SpinCo Group) or whether asserted or
determined prior to the date hereof, and regardless of whether arising from or alleged to arise from negligence, recklessness, violation of applicable Law,
fraud or misrepresentation by any member of the Company Group or the SpinCo Group, or any of their respective directors, officers, employees, former
employees, agents, Subsidiaries or Affiliates:
 

(i) any and all wages, salaries, incentive compensation, commissions, bonuses and any other employee compensation or benefits
payable to or on behalf of any Transferred SpinCo Service Providers after the Distribution Time, without regard to when such wages, salaries or
other employee compensation or benefits are or may have been awarded or earned, provided that in no event shall SpinCo or SpinCo Group be
liable for any equity or equity-related award that was granted to, accrued for, earned by or payable to a Transferred SpinCo Service Provider with
respect to any period on or prior to the Distribution Time or any transaction bonus or other incentive compensation amounts that may be granted to
accrued for, earned by or payable to a Transferred SpinCo Service Provider as a result of the consummation of the transactions contemplated by
the Merger Agreement;
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(ii) any and all Liabilities whatsoever with respect to claims under a SpinCo Benefit Plan, taking into account the SpinCo

Benefit Plan’s assumption of Liabilities with respect to Transferred SpinCo Service Providers that were originally the Liabilities of the
corresponding Company Benefit Plan with respect to periods prior to the Distribution Time; and

 
(iii) any and all Liabilities expressly assumed or retained by any member of the SpinCo Group pursuant to this Agreement.

 
(b) Except as otherwise provided by this Agreement, on or prior to the Distribution Time, but in any case prior to the Distribution, the

Company and certain members of the Company Group designated by the Company shall accept, assume and agree faithfully to perform, discharge and
fulfill all of the following Liabilities in accordance with their respective terms (each of which shall be considered a Inpixon Retained Liability), regardless
of when or where such Liabilities arose or arise, or whether the facts on which they are based occurred prior to or subsequent to the Distribution Time,
regardless of where or against whom such Liabilities are asserted or determined (including any Liabilities arising out of claims made by the Company’s or
SpinCo’s respective directors, officers, employees, former employees, agents, Subsidiaries or Affiliates against any member of the Company Group or the
SpinCo Group) or whether asserted or determined prior to the date hereof, and regardless of whether arising from or alleged to arise from negligence,
recklessness, violation of applicable Law, fraud or misrepresentation by any member of the Company Group or the SpinCo Group, or any of their
respective directors, officers, employees, former employees, agents, Subsidiaries or Affiliates:
 

(i) any and all wages, salaries, incentive compensation, equity compensation, commissions, bonuses and any other employee
compensation or benefits payable to or on behalf of any Company Employees, Company Independent Contractors, Former Company Service
Providers, and any SpinCo Service Providers who do not become Transferred SpinCo Service Providers, without regard to when such wages,
salaries, incentive compensation, equity compensation, commissions, bonuses or other employee compensation or benefits are or may have been
awarded or earned;

 
(ii) any and all Liabilities whatsoever with respect to claims under a Company Benefit Plan, taking into account a corresponding

SpinCo Benefit Plan’s assumption of Liabilities with respect to Transferred Employees that were originally the Liabilities of such Company
Benefit Plan with respect to periods prior to the Distribution Time; provided that, the Company and the Company Group shall be liable for all
equity or equity-related awards, that were granted to, accrued for, earned by or payable to a Transferred SpinCo Service Provider with respect to
any period on or prior to the Distribution Time and any transaction bonus or other incentive compensation amounts that may be granted to accrued
for, earned by or payable to a Transferred SpinCo Service Provider as a result of the consummation of the transactions contemplated by the
Merger Agreement (“Transaction Bonuses”);

 
(iii) any and all Liabilities with respect to any Company Employees, Company Independent Contractors, Former Company

Service Providers, and any SpinCo Service Providers who do not become Transferred SpinCo Service Providers; and
 

(iv) any and all Liabilities expressly assumed or retained by any member of the Company Group pursuant to this Agreement.
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(c) To the extent that this Agreement does not address particular Liabilities under any Benefit Plan and the Parties later determine that they

should be allocated in connection with the Distribution, the Parties shall agree in good faith on the allocation, taking into account the handling of
comparable Liabilities under this Agreement.
 

(d) The Parties shall promptly reimburse one another, upon reasonable request of the Party requesting reimbursement and the presentation by
such Party of such substantiating documentation as the other Party shall reasonably request, for the cost of any obligations or Liabilities satisfied or
assumed by the Party requesting reimbursement or its Affiliates that are, or that have been made pursuant to this Agreement, the responsibility of the other
Parties or any of its Affiliates.
 

(e) Notwithstanding any provision of this Agreement or the Separation Agreement to the contrary, SpinCo shall, or shall cause one or more
members of the SpinCo Group to, accept, assume (or, as applicable, retain) and perform, discharge and fulfill all Liabilities that have been accepted,
assumed or retained under this Agreement.
 

2.4            Treatment of Compensation and Benefit Plans; Terms of Employment. Except as otherwise (i) required by applicable Law, or
(ii) expressly provided for in this Agreement, for a period of twelve (12) months following the Distribution Time (or if shorter, during the period of
employment), SpinCo shall, or shall cause a member of the SpinCo Group to provide or cause to be provided to each SpinCo Employee (A) a base salary or
hourly wage rate, as applicable, that is at least equal to the base salary or hourly wage rate provided to such SpinCo Employee immediately prior to the
Distribution Time, (B) subject to Section 5.1, a cash incentive or sales commission opportunity no less favorable than the cash incentive or sales
commission opportunity in effect for such SpinCo Employee, if any, immediately prior to the Distribution Time, (C) health, welfare and retirement benefits
that are substantially similar in the aggregate to those provided to such SpinCo Employee immediately prior to the Distribution Time, and (D) severance
benefits (including severance payments, transition payments and continued health coverage but excluding any equity or equity-related payments or
benefits) that are substantially similar to those provided to such SpinCo Employee immediately prior to the Distribution Time.
 

2.5            Participation in Company Benefit Plans. Except as otherwise provided pursuant to this Agreement or as required by Applicable Law,
effective no later than the Plan Transition Date, (i) SpinCo and each member of the SpinCo Group, to the extent applicable, shall cease to be a participating
company in any Company Benefit Plan and (ii) each then active SpinCo Employee shall cease to participate in, be covered by, accrue benefits under, be
eligible to contribute to or have any rights under any Company Benefit Plan (except to the extent of previously accrued obligations that remain a Liability
of any member of the Company Group pursuant to this Agreement).
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2.6            Service Recognition.

 
(a) From and after the Distribution Time, and in addition to any applicable obligations under applicable Law, SpinCo shall, and shall cause

each member of the SpinCo Group to, give each SpinCo Employee full credit for purposes of eligibility, vesting, and determination of level of benefits
(other than with respect to any equity or equity-related compensation, defined benefit pension benefits or post-termination health or welfare benefits) under
any SpinCo Benefit Plan for such SpinCo Employee’s prior service with any member of the Company Group or SpinCo Group or any predecessor thereto,
to the same extent such service was recognized by the applicable Company Benefit Plan; provided, that, such service shall not be recognized to the extent it
would result in the duplication of benefits.
 

(b) Except to the extent prohibited by applicable Law, effective as of the Plan Transition Date with respect to any applicable SpinCo Benefit
Plan that is a health or welfare benefit plan: (i) SpinCo shall use commercially reasonable efforts to waive or cause to be waived all limitations as to
preexisting conditions or waiting periods with respect to participation and coverage requirements applicable to each SpinCo Employee under any SpinCo
Benefit Plan in which SpinCo Employees participate (or are eligible to participate) to the same extent that such conditions and waiting periods were
satisfied or waived under an analogous Company Benefit Plan, and (ii) SpinCo shall use commercially reasonable efforts to provide or cause each SpinCo
Employee to be provided with credit for any co-payments, deductibles or other out-of-pocket amounts paid during the plan year in which the SpinCo
Employees become eligible to participate in the SpinCo Benefit Plans in satisfying any applicable co-payments, deductibles or other out-of-pocket
requirements under any such plans for such plan year.
 

2.7            Assignment of Restrictive Covenants. The Company hereby assigns to the SpinCo Group, as of the Distribution Time, the rights of the
Company Group under any nondisclosure, noncompetition, non-solicitation, no-hire, non-disparagement, intellectual property assignment or similar
agreement between the Company or its Subsidiaries (other than any member of the SpinCo Group), on the one hand, and any Transferred Service Provider,
on the other hand, to the extent that such agreement relates to the Enterprise Apps Business.
 

2.8            WARN. Notwithstanding anything set forth in this Agreement to the contrary, none of the transactions contemplated by or undertaken
by this Agreement is intended to and shall not constitute or give rise to an “employment loss” or employment separation within the meaning of the federal
Worker Adjustment and Retraining Notification (WARN) Act, or any other federal, state, or local law or legal requirement addressing mass employment
separations.
 

2.9            Communication. Any written or oral communications proposed to be delivered to Business Employees regarding such Business
Employees’ level of (or rights with respect to) continued employment or benefits or compensation at or after the Distribution Time, in connection with such
Business Employees’ rights and obligations contained in this Agreement (if any), or otherwise respecting any changes or potential changes in employee
benefit plans, practices or procedures that may or will occur in connection with or following the transactions contemplated by the Merger Agreement shall
be subject to the review and prior consent of Parent (such consent not to be unreasonably withheld, conditioned or delayed).
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2.10          No Termination; No Change in Control. No Company Employee or SpinCo Employee shall be deemed to (a) terminate employment or

service solely by virtue of the consummation of the Distribution, any transfer of employment or other service relationship contemplated hereby, or any
related transactions or events contemplated by the Separation Agreement, this Agreement, the Merger Agreement, or any Ancillary Agreement, or
(b) become entitled to any severance, termination, separation or similar rights, payments or benefits, whether under any Benefit Plan, the Company Equity
Plans, any Company Individual Agreement or any other compensatory agreement or arrangement maintained by the Company or SpinCo or otherwise, in
connection with any of the foregoing.  The Parties hereto agree that none of the transactions contemplated by the Separation Agreement, the Merger
Agreement, or this Agreement, constitutes a “change in control,” “change of control” or similar term, as applicable, within the meaning of any Benefit
Plan, the Company Equity Plans, any Company Individual Agreement or any other compensatory agreement or arrangement maintained by the Company or
SpinCo.
 

ARTICLE III
CERTAIN BENEFIT PLAN PROVISIONS

 
3.1            Health and Welfare Benefit Plans.

 
(a)(i) Effective as of the Plan Transition Date, the Company shall or shall cause a member of the Company Group to cause the

participation of each then-active SpinCo Employee who is a participant in a Company Benefit Plan to cease; provided, however, that in no event shall the
foregoing require the termination or cessation of any Benefit Plan of any Transferred Entities to the extent that such Transferred Entity may retain such
Benefit Plans in effect for the benefit of SpinCo Employees and (ii) SpinCo shall or shall cause a member of the SpinCo Group to (A) have in effect, no
later than the Business Day immediately prior to the Plan Transition Date, SpinCo Benefit Plans providing health and welfare benefits for the benefit of
each such SpinCo Employee with terms that are substantially similar in the aggregate to those provided to the applicable SpinCo Employee under the
Company Benefit Plans immediately prior to the date on which such SpinCo Benefit Plans become effective; and (B) effective on and after the Plan
Transition Date, fully perform, pay and discharge all claims of SpinCo Employees or Former SpinCo Service Providers, for claims incurred under such
SpinCo Benefit Plans and pay or reimburse the Company for any claims incurred under any Company Benefit Plan that is a health or welfare plan (to the
extent not fully covered by insurance) on or prior to the date on which such SpinCo Benefit Plans become effective, that remain unpaid as of the date on
which such SpinCo Benefit Plans become effective, regardless of whether any such claim was presented for payment prior to, on or after such date.
 

(a) Without duplication of amounts otherwise already covered in this Agreement or the Transition Services Agreement, the applicable
member of the SpinCo Group shall reimburse the Company or the applicable Company Benefit Plan in the ordinary course of business consistent with past
practice for any premiums and its proportionate share of any administrative or services costs related to SpinCo Employees or Former SpinCo Service
Providers solely with respect to any period prior to the Plan Transition Date paid by a Company Benefit Plan (whether prior to or after the Distribution
Time) and not charged back to the appropriate and applicable member of the SpinCo Group prior to the Plan Transition Date.
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(b) Notwithstanding anything to the contrary in this Section 3.1, SpinCo Employees will continue to be considered to be “participants” in any

Company Benefit Plan that is either a health care flexible spending account program or a dependent-care flexible spending account program for the
duration of any grace period and/or claims run-out period following the calendar year in which the Plan Transition Date occurs (in either case, solely as
provided under the terms of such Company Benefit Plans), provided that such SpinCo Employees will be considered to be participants solely for purposes
of utilizing such grace period and/or claims run-out period; will not be allowed to make any deferral or contribution elections under such Company Benefit
Plans beyond the Plan Transition Date; and will cease to be participants in such Company Benefit Plans upon the expiration of any grace period and/or
claims run-out period.
 

3.2            Disability.
 

(a) To the extent any Transferred Employee is, as of the Plan Transition Date, receiving payments as part of any short-term disability program
that is part of a Company Benefit Plan, such Transferred Employee’s rights to continued short-term disability benefits (a) will end under any Company
Benefit Plan as of the Plan Transition Date; and (b) all remaining rights will be recognized under a SpinCo Benefit Plan as of the Plan Transition Date, and
the remainder (if any) of such Transferred Employee’s short-term disability benefits will be paid by a SpinCo Benefit Plan. In the event that any
Transferred Employee described above shall have any dispute with the short-term disability benefits they are receiving under a SpinCo Benefit Plan, any
and all appeal rights of such employees shall be realized through the SpinCo Benefit Plan (and any appeal rights such Transferred Employee may have
under any Company Benefit Plan will be limited to benefits received and time periods occurring prior to the Plan Transition Date).  Any Transferred
Employee or Former SpinCo Service Provider who is receiving short-term disability benefits under a Company Benefit Plan as of the Plan Transition Date
and thereafter becomes entitled to long-term disability benefits upon the expiration of such short-term disability period (whether under a Company Benefit
Plan or SpinCo Benefit Plan), shall be provided long-term disability benefits under the long-term disability plan which is a Company Benefit Plan.
 

(b) For any Business Employee who is, as of the Distribution Time, receiving payments as part of any long-term disability program that is
part of a Company Benefit Plan, and has been receiving payments from such plan for twelve (12) months or fewer before the Distribution Time, to the
extent such Business Employee may have any “return to work” rights under the terms of such Company Benefit Plan, such Business Employee’s eligibility
for re-employment shall be with SpinCo or a member of the SpinCo Group, subject to availability of a suitable position (with such availability to be
determined in the sole discretion by SpinCo or the applicable member of the SpinCo Group), provided however that, notwithstanding the foregoing, no
Business Employee described in this subsection will be eligible for re-employment as described in this subsection after the six (6) month anniversary of the
Distribution Time (or such longer period as required by applicable Law).
 

3.3            401(k) Plans.
 

(a) From the Distribution Time and continuing until the 401(k) Plan Transition Date, SpinCo shall be an “adopting employer” (as defined in
the Company 401(k) Plan) and the Company 401(k) Plan shall provide for the SpinCo Group to continue to participate in the Company 401(k) Plan for the
benefit of SpinCo Employees, and the Company consents to such adoption and maintenance, in accordance with the terms of the Company 401(k) Plan.
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(b)Effective no later than the 401(k) Plan Transition Date, (i) SpinCo shall establish a defined contribution savings plan and related trust

that satisfies the requirements of Sections 401(a) and 401(k) of the Code in which each SpinCo Employee who participated in the Company 401(k) Plan
immediately prior thereto shall be immediately eligible to participate (the “SpinCo 401(k) Plan”), with terms that are substantially similar to those provided
to such SpinCo Employees by the Company 401(k) Plan immediately prior to the date on which such SpinCo 401(k) Plan become effective, (ii) the
Company shall or shall cause a member of the Company Group to cause the active participation of each SpinCo Employee who is a participant in the
Company 401(k) Plan to cease as of the date on which the SpinCo 401(k) Plan becomes effective, and (iii) as soon as practicable after the SpinCo
401(k) Plan becomes effective, subject to the consent of the SpinCo 401(k) Plan administrator and reasonable proof of qualification of the Company
401(k) Plan, the Company shall cause the accounts (including any outstanding participant loan balances) in the Company 401(k) Plan attributable to
SpinCo Employees and all of the assets in the Company 401(k) Plan related thereto to be transferred to the SpinCo 401(k) Plan pursuant to a trustee-to-
trustee transfer that meets the requirements of Section 414(l) of the Code.
 

(c)The Company shall retain all accounts and all assets and Liabilities relating to the Company 401(k) Plan in respect of each Former SpinCo
Service Provider whose employment terminated prior to the 401(k) Plan Transition Date.
 

3.4            Chargeback of Certain Costs. Without duplication of amounts otherwise already covered in this Agreement or the Transition Services
Agreement, nothing contained in this Agreement shall limit the Company’s ability to charge back any Liabilities that it incurs in respect of any SpinCo
Service Provider under a Company Benefit Plan which is a retirement plan or health or welfare benefit plan to any of its operating companies in the
ordinary course of business consistent with its past practices. Subject, and in addition, to the foregoing, the Company shall allocate and charge back to
SpinCo or a member of the SpinCo Group (without duplication) its proportionate share of Liabilities (other than those arising from the Company’s or its
agent’s gross misconduct or negligence) that the Company incurs by reason of the continued participation of SpinCo Employees, SpinCo Independent
Contractors and Former SpinCo Service Providers in such Company Benefit Plans following the Distribution Time (which Liabilities shall, for the
avoidance of doubt, be subject to reimbursement under Section 2.3(d) of this Agreement).
 

ARTICLE IV
EQUITY INCENTIVE AWARDS

 
4.1            Company Equity Plans; Company Equity Awards. Notwithstanding anything to the contrary herein, the Company shall retain all

liabilities related to stock options and other equity or equity-related awards of the Company granted to any SpinCo Service Provider or Company Service
Provider under the Company Equity Plans or otherwise, which shall at all times constitute an Inpixon Retained Liability.
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4.2            Parent Equity Plan.  Prior to the Effective Time, Parent shall approve and adopt, subject to receipt of Acquiror Stockholder Approval,

an incentive equity plan (the “Parent Equity Plan”); in form and substance reasonably acceptable to the Company and SpinCo in consultation with Parent,
and effective as of the Effective Time.  The Parent Equity Plan will provide for the grant of awards of Parent Common Stock with a reserve of shares equal
to 35% of the total pool of shares available for issuance under the Parent Equity Plan within six (6) months after the Effective Time for the purpose of
granting such awards to Transferred SpinCo Service Providers (in such individual amounts and with such vesting schedules as determined by the
Compensation Committee of the Board of Directors of Parent).
 

ARTICLE V
ADDITIONAL MATTERS

 
5.1            Cash Incentive Programs.  SpinCo shall assume all Liabilities with respect to all cash incentive compensation, commissions or similar

cash payments earned by or payable to SpinCo Employees in the year in which the Distribution Time occurs and thereafter. The Company shall retain all
Liabilities with respect to any cash incentive compensation, commissions or similar cash payments earned by or payable to Company Employees for the
year in which the Distribution Time occurs and thereafter and any Transaction Bonuses.
 

5.2            Severance. SpinCo shall be solely responsible for all Liabilities in respect of all costs arising out of payments and benefits relating to
the termination or alleged termination of any Transferred Employee’s employment that occurs after the Distribution Time, including as a result of, in
connection with or following the consummation of the transactions contemplated by the Separation Agreement or Merger Agreement, including any
amounts required to be paid (including any payroll or other taxes), and the costs of providing benefits, under any applicable severance, separation,
redundancy, termination or similar plan, program, practice, contract, agreement, law or regulation (such benefits to include any medical or other welfare
benefits, outplacement benefits, accrued vacation, and taxes).
 

5.3            Time-Off Benefits. Unless otherwise required under applicable Law (or as would result in duplication of benefits), SpinCo shall
(i) credit each SpinCo Employee who becomes a Transferred Employee with the amount of accrued but unused vacation time, paid time-off and other time-
off benefits as such SpinCo Employee had with the Company Group as of immediately before the date on which the employment of the SpinCo Employee
transfers to SpinCo and (ii) permit each such SpinCo Employee to use such accrued but unused vacation time, paid time off and other time-off benefits in
accordance with the terms and conditions of Parent’s applicable policies. All such Liabilities shall be included in the definition of “Enterprise Apps
Liabilities”.
 

5.4            Workers’ Compensation Liabilities. Effective no later than the Distribution Time, SpinCo shall assume all Liabilities for Transferred
SpinCo Service Providers related to any and all workers’ compensation injuries, incidents, conditions, claims or coverage, whenever incurred (including
claims incurred prior to the Distribution Time but not reported until after the Distribution Time), and SpinCo shall be fully responsible for the
administration, management and payment of all such claims and satisfaction of all such Liabilities. Notwithstanding the foregoing, if SpinCo is unable to
assume any such Liability or the administration, management or payment of any such claim solely because of the operation of applicable Law, the
Company shall retain such Liabilities and SpinCo shall reimburse and otherwise fully indemnify the Company for all such Liabilities, including the costs of
administering the plans, programs or arrangements under which any such Liabilities have accrued or otherwise arisen.
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5.5            COBRA Compliance. The Company shall retain responsibility for compliance with the health care continuation requirements of

COBRA with respect to SpinCo Employees or Former SpinCo Service Providers who, on or prior to the Plan Transition Date, were covered under a
Company Benefit Plan and who had incurred a COBRA qualifying event and were eligible to elect COBRA under a Company Benefit Plan on or prior to
the Plan Transition Date. SpinCo shall be responsible for administering compliance with the health care continuation requirements of COBRA, and the
corresponding provisions of the SpinCo Benefit Plans with respect to SpinCo Employees and their covered dependents who incur a COBRA qualifying
event or loss of coverage at any time after the Plan Transition Date.
 

5.6            Code Section 409A. Notwithstanding anything in this Agreement to the contrary, the Parties shall negotiate in good faith regarding the
need for any treatment different from that otherwise provided herein with respect to the payment of compensation to ensure that the treatment of such
compensation does not cause the imposition of a Tax under Section 409A of the Code. In no event, however, shall any Party be liable to another in respect
of any Taxes imposed under, or any other costs or Liabilities relating to, Section 409A of the Code.
 

5.7            Payroll Taxes and Reporting. The Parties shall, to the extent practicable, (i) treat SpinCo or a member of the SpinCo Group as a
“successor employer” and the Company (or the appropriate member of the Company Group) as a “predecessor,” within the meaning of Sections 3121(a)
(1) and 3306(b)(1) of the Code, with respect to SpinCo Employees for purposes of Taxes imposed under the United States Federal Unemployment Tax Act
or the United States Federal Insurance Contributions Act, and (ii) cooperate with each other to avoid, to the extent reasonably practicable, the filing of more
than one IRS Form W-2 with respect to each SpinCo Employee for the calendar year in which the Distribution Time occurs.
 

5.8            Regulatory Filings. Subject to applicable Law and the Tax Matters Agreement, the Company shall retain responsibility for all
employee-related regulatory filings for reporting periods ending at or prior to the Distribution Time, except for Equal Employment Opportunity
Commission EEO-1 reports and affirmative action program (AAP) reports and responses to Office of Federal Contract Compliance Programs (OFCCP)
submissions, for which the Company shall provide data and information (to the extent permitted by applicable Laws) to SpinCo, which shall be responsible
for making such filings in respect of SpinCo Employees.
 

5.9            Certain Requirements. Notwithstanding anything in this Agreement to the contrary, if applicable Law requires that any assets or
Liabilities be retained by the Company Group or transferred to or assumed by the SpinCo Group in a manner that is different from that set forth in this
Agreement, such retention, transfer or assumption shall be made in accordance with the terms of such applicable Law and shall not be made as otherwise
set forth in this Agreement and the Parties shall reasonably cooperate to adjust for any related economic consequences.
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ARTICLE VI

OBLIGATIONS OF PARENT AND MERGER SUB
 

6.1            Obligations of Parent. Following the Effective Time, Parent agrees to cause, and to take all actions to enable, SpinCo and the members
of the SpinCo Group to adhere to each provision of this Agreement which requires an act on the part of SpinCo or any member of the SpinCo Group or any
of its or their Affiliates, and to cause or enable SpinCo and the SpinCo Group to comply with their obligations to provide or establish compensation or
benefits to SpinCo Service Providers in accordance with this Agreement pursuant to a Benefit Plan sponsored or maintained by Parent or any of its
Subsidiaries.
 

ARTICLE VII
GENERAL AND ADMINISTRATIVE

 
7.1            Employer Rights. Nothing in this Agreement shall be deemed to be an amendment to any Company Benefit Plan or SpinCo Benefit

Plan or to prohibit any member of the Company Group or SpinCo Group, as the case may be, from amending, modifying or terminating any Company
Benefit Plan or SpinCo Benefit Plan at any time within its sole discretion.
 

7.2            Effect on Employment. Nothing in this Agreement is intended to or shall confer upon any employee or former employee of the
Company, SpinCo or any of their respective Affiliates any right to continued employment, or any recall or similar rights to any such individual on layoff or
any type of approved leave.
 

7.3            Consent of Third Parties. If any provision of this Agreement is dependent on the consent of any third party and such consent is
withheld, the Parties shall use their reasonable efforts to implement the applicable provisions of this Agreement to the fullest extent practicable. If any
provision of this Agreement cannot be implemented due to the failure of such third party to consent, the Parties hereto shall negotiate in good faith to
implement the provision (as applicable) in a mutually satisfactory manner.
 

7.4            Access to Employees. On and after the Distribution Time, the Parties shall, or shall cause each of their respective Affiliates to, make
available to each other those of their employees who may reasonably be needed in order to defend or prosecute any legal or administrative action (other
than a legal action among the Parties) to which any employee or director of the Company Group or the SpinCo Group or any Company Benefit Plan or
SpinCo Benefit Plan is a party and which relates to a Company Benefit Plan or SpinCo Benefit Plan. The Party to whom an employee is made available in
accordance with this Section 7.4 shall pay or reimburse the other Parties for all reasonable expenses which are incurred by such other Party in connection
therewith, including all reasonable travel, lodging, and meal expenses, but excluding any amount for such employee’s time spent in connection herewith.
 

7.5            Beneficiary Designation/Release of Information/Right to Reimbursement. To the extent permitted by applicable Law and except as
otherwise provided for in this Agreement or any agreement between SpinCo and the provider of its applicable Benefit Plan, all beneficiary designations,
authorizations for the release of information and rights to reimbursement made by or relating to SpinCo Employees under Company Benefit Plan shall be
transferred to and be in full force and effect under the corresponding SpinCo Benefit Plan until such beneficiary designations, authorizations or rights are
replaced or revoked by, or no longer apply, to the relevant SpinCo Employee.
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7.6            No Third Party Beneficiaries. This Agreement is solely for the benefit of the Parties and, except to the extent otherwise expressly

provided herein, nothing in this Agreement, express or implied, is intended to confer any rights, benefits, remedies, obligations or Liabilities under this
Agreement upon any Person, including any SpinCo Employee or other current or former employee, officer, director or contractor of the Company Group or
SpinCo Group, other than the Parties and their respective successors and assigns.
 

7.7            Employee Benefits Administration. At all times following the date hereof, the Parties will cooperate in good faith as necessary to
facilitate the administration of employee benefits and the resolution of related employee benefit claims with respect to SpinCo Employees, Former SpinCo
Service Providers and employees and other service providers of the Company, as applicable, including with respect to the provision of employee level
information necessary for the other Parties to manage, administer, finance and file required reports with respect to such administration.
 

7.8            Audit Rights With Respect to Information Provided.
 

(a) Each Party, and their duly authorized representatives, shall have the right to conduct reasonable audits with respect to all information
required to be provided to it by the other Parties under this Agreement. The Party conducting the audit (the “Auditing Party”) may adopt reasonable
procedures and guidelines for conducting audits and the selection of audit representatives under this Section 7.8. The Auditing Party shall have the right to
make copies of any records at its expense, subject to any restrictions imposed by applicable laws and to any confidentiality provisions set forth in the
Separation Agreement, which are incorporated by reference herein.
 
The Party being audited shall provide the Auditing Party’s representatives with reasonable access during normal business hours to its operations, computer
systems and paper and electronic files, and provide workspace to its representatives. After any audit is completed, the Party being audited shall have the
right to review a draft of the audit findings and to comment on those findings in writing within thirty (30) Business Days after receiving such draft.
 

(b) The Auditing Party’s audit rights under this Section 7.8 shall include the right to audit, or participate in an audit facilitated by the Party
being audited, of any Subsidiaries and Affiliates of the Party being audited and to require the other Parties to request any benefit providers and third parties
with whom the Party being audited has a relationship, or agents of such Party, to agree to such an audit to the extent any such Persons are affected by or
addressed in this Agreement (collectively, the “Non-parties”). The Party being audited shall, upon written request from the Auditing Party, provide an
individual (at the Auditing Party’s expense) to supervise any audit of a Non-party. The Auditing Party shall be responsible for supplying, at the Auditing
Party’s expense, additional personnel sufficient to complete the audit in a reasonably timely manner. The responsibility of the Party being audited shall be
limited to providing, at the Auditing Party’s expense, a single individual at each audited site for purposes of facilitating the audit.
 

7.9            Cooperation.  Each of the Parties hereto will use its commercially reasonable efforts to share information and promptly take, or cause to
be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable under applicable Laws to consummate the transactions
contemplated by this Agreement.
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ARTICLE VIII

MISCELLANEOUS
 

8.1            Entire Agreement. This Agreement, the Separation Agreement, the Merger Agreement, and the Ancillary Agreements, including the
Exhibits and Schedules thereto, shall constitute the entire agreement among the Parties with respect to the subject matter hereof and shall supersede all
previous negotiations, commitments, course of dealings and writings with respect to such subject matter.
 

8.2            Counterparts. This Agreement may be executed in two or more counterparts (including by electronic or .pdf transmission), each of
which shall be deemed an original, but all of which together shall constitute one and the same instrument.  Delivery of any signature page by facsimile,
electronic or .pdf transmission shall be binding to the same extent as an original signature page.
 

8.3            Survival of Agreements. Except as otherwise contemplated by this Agreement, all covenants and agreements of the Parties contained in
this Agreement shall survive the Distribution Time and Effective Time and remain in full force and effect in accordance with their applicable terms.
 

8.4            Notices. All notices and other communications among the Parties shall be in writing and shall be deemed to have been duly given
(a) when delivered in person, (b) when delivered after posting in the national mail having been sent registered or certified mail return receipt requested,
postage prepaid, (c) when delivered by FedEx or other internationally recognized overnight delivery service or (d) when delivered by facsimile (solely if
receipt is confirmed) or email (so long as the sender of such email does not receive an automatic reply from the recipient’s email server indicating that the
recipient did not receive such email), addressed as follows:
 

To the Company:
 

Inpixon
2479 E. Bayshore Road, Suite 195
Palo Alto, California 94303
Attention: Nadir Ali, Chief Executive Officer
Email: nadir.ali@inpixon.com

 
With a copy (which shall not constitute notice) to:

 
Mitchell Silberberg & Knupp LLP
437 Madison Ave., 25th Floor
New York, New York 10022
Attention: Blake J. Baron
Email: bjb@msk.com
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To SpinCo:

 
CXApp Holding Corp.
2479 E. Bayshore Road, Suite 195
Palo Alto, California 94303
Attention: Nadir Ali, Chief Executive Officer
Email: nadir.ali@inpixon.com

 
With a copy (which shall not constitute notice) to:

 
Mitchell Silberberg & Knupp LLP
437 Madison Ave., 25th Floor
New York, New York 10022
Attention: Blake J. Baron
Email: bjb@msk.com

 
To Parent or Merger Sub:

 
KINS Technology Group Inc.
Four Palo Alto Square, Suite 200
3000 El Camino Real
Palo Alto, California 94306
Attention: Khurram Sheikh, Chief Executive Officer
Email: khurram@kins-tech.com

 
With a copy (which shall not constitute notice) to:

 
Skadden, Arps, Slate, Meagher & Flom LLP
525 University Avenue, Suite 1400
Palo Alto, California 94301
Attention: Michael Mies
Email:     michael.mies@skadden.com

 
or to such other address or addresses as the Parties may from time to time designate in writing by like notice.
 

8.5            Consents. Any consent required or permitted to be given by any Party to the other Parties under this Agreement shall be in writing and
signed by the Party giving such consent and shall be effective only against such Party (and its Group).
 

8.6            Assignment. This Agreement shall not be assignable, in whole or in part, directly or indirectly, by any Party hereto without the prior
written consent of the other Parties, and any attempt to assign any rights or obligations arising under this Agreement without such consent shall be void.
Notwithstanding the foregoing, and subject to any restrictions on assignment by SpinCo pursuant to Article IV of the Tax Matters Agreement, this
Agreement shall be assignable to (i) with respect to the Company, an Affiliate of the Company, and with respect to SpinCo, and Affiliate of SpinCo, or
(ii) a bona fide third party in connection with a merger, reorganization, consolidation or the sale of all or substantially all the assets of a party hereto so long
as the resulting, surviving or transferee entity assumes all the obligations of the relevant party hereto by operation of Law or pursuant to an agreement in
form and substance reasonably satisfactory to the other Parties to this Agreement; provided however that in the case of each of the preceding clauses (i) and
(ii), no assignment permitted by this Section 8.6 shall release the assigning Party from liability for the full performance of its obligations under this
Agreement.
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8.7            Successors and Assigns. The provisions of this Agreement and the obligations and rights hereunder shall be binding upon, inure to the

benefit of and be enforceable by (and against) the Parties and their respective successors and permitted assigns.
 

8.8            Termination and Amendment. This Agreement may be amended or modified, in whole or in part, only by a duly authorized agreement
in writing executed by the Parties in the same manner (but not necessarily by the same Persons) as this Agreement, and which makes reference to this
Agreement.  This Agreement shall terminate automatically without any further action of the Parties upon a termination of the Merger Agreement, and no
Party will have any further obligations to the other Parties hereunder.
 

8.9            Subsidiaries. Each of the Parties shall cause to be performed, and hereby guarantees the performance of, all actions, agreements and
obligations set forth herein to be performed by any Subsidiary of such Party or by any entity that becomes a Subsidiary of such Party at and after the
Distribution Time, to the extent such Subsidiary remains a Subsidiary of the applicable Party.
 

8.10          Title and Headings. Titles and headings to sections herein are inserted for the convenience of reference only and are not intended to be a
part of or to affect the meaning or interpretation of this Agreement.
 

8.11          Governing Law. Except to the extent that federal law applies, this Agreement, and all claims, disputes, controversies or causes of action
(whether in contract, tort, equity or otherwise) that may be based upon, arise out of or relate to this Agreement (including any schedule or exhibit hereto) or
the negotiation, execution or performance of this Agreement (including any claim, dispute, controversy or cause of action based upon, arising out of or
related to any representation or warranty made in or in connection with this Agreement or as an inducement to enter into this Agreement), shall be
governed by and construed in accordance with the Laws of the State of Delaware, without regard to any choice or conflict of law provision or rule (whether
of the State of Delaware or any other jurisdiction) that would cause the application of the Laws of any jurisdiction other than the State of Delaware.  Each
of the Parties agrees that any Action related to this agreement shall be brought exclusively in the Chosen Courts.  By executing and delivering this
Agreement, each of the Parties irrevocably: (a) accepts generally and unconditionally submits to the exclusive jurisdiction of the Chosen Courts for any
Action relating to this Agreement; (b) waives any objections which such party may now or hereafter have to the laying of venue of any such Action
contemplated by this Section 8.11 and hereby further irrevocably waives and agrees not to plead or claim that any such Action has been brought in an
inconvenient forum; (c) agrees that it will not attempt to deny or defeat the personal jurisdiction of the Chosen Courts by motion or other request for leave
from any such court; (d) agrees that it will not bring any Action contemplated by this Section 8.11 in any court other than the Chosen Courts; (e) agrees that
service of all process, including the summons and complaint, in any Action may be made by registered or certified mail, return receipt requested, to such
party at their respective addresses provided in accordance with Section 8.4 or in any other manner permitted by Law; and (f) agrees that service as provided
in the preceding clause (e) is sufficient to confer personal jurisdiction over such party in the Action, and otherwise constitutes effective and binding service
in every respect.  Each of the parties hereto agrees that a final judgment in any Action in a Chosen Court as provided above may be enforced in other
jurisdictions by suit on the judgment or in any other manner provided by Law, and each party further agrees to the non-exclusive jurisdiction of the Chosen
Courts for the enforcement or execution of any such judgment.
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8.12          WAIVER OF JURY TRIAL.  THE PARTIES HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVE THEIR RIGHT TO

TRIAL BY JURY IN ANY JUDICIAL PROCEEDING IN ANY COURT RELATING TO ANY DISPUTE, CONTROVERSY OR CLAIM ARISING
OUT OF, RELATING TO OR IN CONNECTION WITH THIS AGREEMENT (INCLUDING ANY SCHEDULE OR EXHIBIT HERETO) OR THE
BREACH, TERMINATION OR VALIDITY OF THIS AGREEMENT OR THE NEGOTIATION, EXECUTION OR PERFORMANCE OF THIS
AGREEMENT.  NO PARTY TO THIS AGREEMENT SHALL SEEK A JURY TRIAL IN ANY LAWSUIT, PROCEEDING, COUNTERCLAIM OR
ANY OTHER LITIGATION PROCEDURE BASED UPON, OR ARISING OUT OF, THIS AGREEMENT OR ANY RELATED INSTRUMENTS.  NO
PARTY WILL SEEK TO CONSOLIDATE ANY SUCH ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION IN
WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED.  EACH PARTY TO THIS AGREEMENT CERTIFIES THAT IT HAS BEEN
INDUCED TO ENTER INTO THIS AGREEMENT OR INSTRUMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND
CERTIFICATIONS SET FORTH ABOVE IN THIS SECTION 8.12.  NO PARTY HAS IN ANY WAY AGREED WITH OR REPRESENTED TO ANY
OTHER PARTY THAT THE PROVISIONS OF THIS SECTION 8.12 WILL NOT BE FULLY ENFORCED IN ALL INSTANCES.
 

8.13          Severability. If any provision of this Agreement, or the application of any such provision to any Person or circumstance, shall be held
invalid, illegal or unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any other
provision hereof.  The Parties further agree that if any provision contained herein is, to any extent, held invalid or unenforceable in any respect under the
Laws governing this Agreement, they shall take any actions necessary to render the remaining provisions of this Agreement valid and enforceable to the
fullest extent permitted by Law and, to the extent necessary, shall amend or otherwise modify this Agreement to replace any provision contained herein that
is held invalid or unenforceable with a valid and enforceable provision giving effect to the intent of the Parties.
 

8.14          Interpretation. The Parties have participated jointly in the negotiation and drafting of this Agreement. This Agreement shall be
construed without regard to any presumption or rule requiring construction or interpretation against the Party drafting or causing any instrument to be
drafted.
 

8.15          No Duplication; No Double Recovery. Nothing in this Agreement is intended to confer to or impose upon any Party a duplicative right,
entitlement, obligation or recovery with respect to any matter arising out of the same facts and circumstances.
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8.16          No Waiver. No failure to exercise and no delay in exercising, on the part of any Party, any right, remedy, power or privilege hereunder

shall operate as a waiver hereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude any other or further
exercise thereof or the exercise of any other right, remedy, power or privilege.
 

8.17            No Admission of Liability. The allocation of Assets and Liabilities herein is solely for the purpose of allocating such Assets and
Liabilities among the Parties and is not intended as an admission of liability or responsibility for any alleged Liabilities vis-à-vis any third party, including
with respect to the Liabilities of any non-wholly owned subsidiary of any Party.
 

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of the day and year first above written.

 
 INPIXON
 
 By: /s/ Nadir Ali
  Name: Nadir Ali
  Title: CEO
 

 CXAPP HOLDING CORP.
 
 By: /s/ Nadir Ali
  Name: Nadir Ali
  Title: President
 

 KINS TECHNOLOGY GROUP INC.
 
 By: /s/ Khurram Sheikh
  Name: Khurram P. Sheikh
  Title: Chief Executive Officer
 

 KINS MERGER SUB INC.
 
 By: /s/ Khurram Sheikh
  Name: Khurram P. Sheikh
  Title: Director
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TAX MATTERS AGREEMENT

 
This TAX MATTERS AGREEMENT (this “Agreement”), is entered into as of March 14, 2023 by and among KINS Technology Group Inc., a

Delaware corporation (“Parent”), Inpixon, a Nevada corporation (“Remainco”), and CXApp Holding Corp., a Delaware corporation (“Spinco” and,
together with Parent and Remainco, the “Parties”). Capitalized terms used in this Agreement and not otherwise defined herein shall have the meanings
ascribed to such terms in the Separation and Distribution Agreement, dated as of the date hereof, by and among the Parties (the “Separation Agreement”).
 

R E C I T A L S
 

WHEREAS, the board of directors of Remainco has determined that it is in the best interests of Remainco to separate Remainco’s business from
Spinco’s business pursuant to the Separation Agreement (the “Separation”) and, following the Separation, to undertake the Distribution;
 

WHEREAS, Remainco will effect certain restructuring transactions for the purpose of aggregating Spinco’s business in the Spinco Group (as
defined below) prior to the Distribution (the “Reorganization”) and in connection therewith, undertake the Contribution to Spinco in exchange for which
Spinco shall issue to Remainco shares of Spinco Common Stock;
 

WHEREAS, Remainco intends to effect the Distribution in a transaction that, together with the Contribution, is intended to qualify as tax-free
pursuant to Sections 355 and 368(a)(1)(D) of the Code;
 

WHEREAS, pursuant to that Merger Agreement entered into as of September 25, 2022, by and among Remainco, Spinco, Parent, and Merger Sub
(the “Merger Agreement”), following the completion of the Distribution, Merger Sub will be merged with and into Spinco, with Spinco continuing as the
surviving corporation;
 

WHEREAS, the Parties intend that the Merger (as defined below) will qualify as a “reorganization” within the meaning of Section 368(a) of the
Code;
 

WHEREAS, certain members of the Remainco Group (as defined below), on the one hand, and certain members of the Spinco Group, on the other
hand, file certain Tax Returns on a consolidated, combined or unitary basis for certain federal, state, local and foreign Tax purposes; and
 

WHEREAS, the Parties desire to (a) provide for the payment of Tax liabilities and entitlement to refunds thereof, allocate responsibility for, and
cooperation in, the filing of Tax Returns, and provide for certain other matters relating to Taxes and (b) set forth certain covenants and indemnities relating
to the preservation of the tax-free status of the Distribution combined with certain steps in the Reorganization.
 

NOW, THEREFORE, in consideration of the mutual agreements, provisions and covenants contained in this Agreement, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as follows:
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ARTICLE I
DEFINITIONS

 
Section 1.1         General. As used in this Agreement, the following terms shall have the following meanings:

 
(1)            “Adjustment” shall mean an adjustment of any item of income, gain, loss, deduction, credit or any other item affecting Taxes of a

taxpayer pursuant to a Final Determination.
 

(2)            “Affiliate” shall mean, with respect to a Person, any other Person that directly or indirectly, through one or more intermediaries,
controls, is controlled by, or is under common control with, the specified Person. For this purpose, “control” of a Person means the possession, directly or
indirectly, of the power to direct or cause the direction of the management or policies of such Person, whether through ownership of voting securities, by
contract or otherwise. The term “Affiliate” shall refer to Affiliates of a Person as determined immediately after the Merger.
 

(3)            “Agreement” shall have the meaning set forth in the preamble hereto.
 

(4)            “Ancillary Agreements” shall have the meaning set forth in the Separation Agreement; provided, however, this Agreement shall
not be considered an “Ancillary Agreement.”
 

(5)            “Business Day” shall have the meaning set forth in the Separation Agreement.
 

(6)            “Controlling Party” shall mean, with respect to a Tax Contest, the Party entitled to control such Tax Contest pursuant to Sections
6.2 and 6.3 of this Agreement.
 

(7)            “Code” shall mean the Internal Revenue Code of 1986, as amended.
 

(8)            “Contribution” shall have the meaning set forth in the Separation Agreement.
 

(9)            “Distribution” shall have the meaning set forth in the Separation Agreement.
 

(10)          “Distribution Date” shall mean the date on which the Distribution is completed.
 

(11)          “Distribution Taxes” means any Taxes incurred solely as a result of the failure of the Tax-Free Status of the Internal Transactions.
 

(12)          “Distribution Time” shall have the meaning set forth in the Separation Agreement.
 



(13)          “Employee Matters Agreement” shall have the meaning set forth in the Separation Agreement.
 

(14)          “Employment Tax” shall mean those Liabilities (as defined in the Separation Agreement) for Taxes which are allocable pursuant
to the provisions of the Employee Matters Agreement.
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(15)          “Equity Awards” means options, share appreciation rights, restricted shares, share units or other compensatory rights with respect

to Spinco Common Stock or Parent stock.
 

(16)          “Federal Income Tax” shall mean any Tax imposed by Subtitle A of the Code other than an Employment Tax, and any interest,
penalties, additions to tax, or additional amounts in respect of the foregoing.
 

(17)          “Federal Other Tax” any Tax imposed by the federal government of the United States other than any Federal Income Tax and any
interest, penalties, additions to Tax, or additional amounts in respect of the foregoing.
 

(18)          “Federal Tax” means any Federal Income Tax or Federal Other Tax.
 

(19)          “Final Determination” shall mean the final resolution of liability for any Tax for any Tax Period, by or as a result of (a) a final
decision, judgment, decree or other order by any court of competent jurisdiction that can no longer be appealed, (b) a final settlement with the IRS, a
closing agreement or accepted offer in compromise under Sections 7121 or 7122 of the Code, or a comparable agreement under the Laws of other
jurisdictions, which resolves the entire Tax liability for any Tax Period, (c) any allowance of a refund or credit in respect of an overpayment of Tax, but only
after the expiration of all periods during which such refund or credit may be recovered by the jurisdiction imposing the Tax, or (d) any other final
resolution, including by reason of the expiration of the applicable statute of limitations or the execution of a pre-filing agreement with the IRS or other
Taxing Authority.
 

(20)          “Foreign Income Tax” shall mean any Tax imposed by any foreign country or any possession of the United States, or by any
political subdivision of any foreign country or United States possession, which is an income Tax as defined in Treasury Regulations § 1.901-2, and any
interest, penalties, additions to tax, or additional amounts in respect of the foregoing.
 

(21)          “Foreign Other Tax” shall mean any Tax imposed by any foreign country or any possession of the United States, or by any
political subdivision of any foreign country or United States possession, other than any Foreign Income Taxes, and any interest, penalties, additions to tax
or additional amounts in respect of the foregoing.
 

(22)          “Foreign Tax” shall mean any Foreign Income Taxes or Foreign Other Taxes.
 

(23)          “Governmental Entity” shall have the meaning set forth in the Separation Agreement.
 

(24)          “Group” shall mean the Remainco Group, the Spinco Group or the Parent Group, as the context requires.
 

(25)          “Indemnifying Party” shall have the meaning set forth in Section 5.2.
 

(26)          “Indemnitee” shall have the meaning set forth in Section 5.2.
 

(27)          “IRS” shall mean the United States Internal Revenue Service or any successor thereto, including, but not limited to its agents,
representatives, and attorneys.
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(28)          “Joint Return” shall mean any Tax Return that actually includes, by election or otherwise, or is required to include under

applicable Law, one or more members of the Remainco Group together with one or more members of the Spinco Group.
 

(29)          “Law” shall have the meaning set forth in the Separation Agreement.
 

(30)          “Merger” shall have the meaning set forth in the Merger Agreement.
 

(31)          “Merger Sub” shall have the meaning set forth in the Merger Agreement.
 

(32)          “Non-Controlling Party” shall mean, with respect to a Tax Contest, the Party that is not entitled to control such Tax Contest
pursuant to Sections 6.2 and 6.3 of this Agreement.
 

(33)          “Parent” shall have the meaning set forth in the preamble hereto.
 

(34)          “Parent Group” shall mean Parent and each of its direct and indirect Subsidiaries after the Merger.
 

(35)          “Parties” shall mean the parties to this Agreement.
 

(36)          “Past Practices” shall have the meaning set forth in Section 3.5.
 

(37)          “Person” shall have the meaning set forth in the Separation Agreement.
 

(38)          “Post-Distribution Period” shall mean any Tax Period (or portion thereof) beginning after the Distribution Date, including for the
avoidance of doubt, the portion of any Straddle Period beginning after the Distribution Date.
 

(39)          “Post-Distribution Ruling” shall have the meaning set forth in Section 4.2(c).
 

(40)          “Pre-Distribution Period” shall mean any Tax Period (or portion thereof) ending on or before the Distribution Date, including for
the avoidance of doubt, the portion of any Straddle Period ending at the end of the day on the Distribution Date.
 

(41)          “Prohibited Acts” shall have the meaning set forth in Section 4.2.
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(42)          “Proposed Acquisition Transaction” shall mean a transaction or series of transactions (or any agreement, understanding or

arrangement, within the meaning of Section 355(e) of the Code and Treasury Regulations § 1.355-7, or any other regulations promulgated thereunder, to
enter into a transaction or series of transactions), whether such transaction is supported by Spinco or Parent management or shareholders, is a hostile
acquisition, or otherwise, as a result of which Spinco (or any successor thereto) or Parent would merge or consolidate with any other Person or as a result of
which one or more Persons would (directly or indirectly) acquire, or have the right to acquire, an amount of stock of Spinco or Parent that would, when
combined with any other changes in ownership of Spinco stock or Parent stock pertinent for purposes of Section 355(e) of the Code (including the Merger),
comprise 45% or more of (a) the value of all outstanding shares of stock of Spinco or Parent, as applicable, as of the date of such transaction, or in the case
of a series of transactions, the date of the last transaction of such series, or (b) the total combined voting power of all outstanding shares of voting stock of
Spinco or Parent, as applicable, as of the date of such transaction, or in the case of a series of transactions, the date of the last transaction of such series.
Notwithstanding the foregoing, a Proposed Acquisition Transaction shall not include (i) the adoption by Spinco or Parent of a shareholder rights plan,
(ii) issuances by Spinco or Parent that satisfy Safe Harbor VIII (relating to acquisitions in connection with a person’s performance of services) or Safe
Harbor IX (relating to acquisitions by a retirement plan of an employer) of Treasury Regulations § 1.355-7(d), including such issuances net of exercise
price and/or tax withholding (provided, however, that any sale of such stock in connection with a net exercise or tax withholding is not exempt under this
clause (ii) unless it satisfies the requirements of Safe Harbor VII of Treasury Regulations § 1.355-7(d)) or (iii) acquisitions that satisfy Safe Harbor VII of
Treasury Regulations § 1.355-7(d). For purposes of determining whether a transaction constitutes an indirect acquisition, any recapitalization resulting in a
shift of voting power or any redemption of shares of stock shall be treated as an indirect acquisition of shares of stock by the non-exchanging shareholders.
For purposes of this definition, each reference to Spinco shall include a reference to any entity treated as a successor thereto. This definition and the
application thereof is intended to monitor compliance with Section 355(e) of the Code and the Treasury Regulations promulgated thereunder and shall be
interpreted accordingly. Any clarification of, or change in, the statute or regulations promulgated under Section 355(e) of the Code shall be incorporated in
this definition and its interpretation. For the avoidance of doubt, the Merger shall not constitute a proposed Acquisition Transaction.
 

(43)          “Protective Section 336(e) Elections” shall have the meaning set forth in Section 3.6(b).
 

(44)          “Reasonable Basis” shall mean reasonable basis within the meaning of Section 6662(d)(2)(B)(ii)(II) of the Code and the Treasury
Regulations promulgated thereunder (or such other level of confidence required by the Code at that time to avoid the imposition of penalties).
 

(45)          “Refund” shall mean any refund, reimbursement, offset, credit, or other similar benefit in respect of Taxes (including any
overpayment of Taxes that can be refunded or, alternatively, applied against other Taxes payable), including any interest paid on or with respect to such
refund of Taxes; provided, however, that the amount of any refund of Taxes shall be net of any Taxes imposed on, related to, or attributable to, the receipt
of or accrual of such refund, including any Taxes imposed by way of withholding or offset.
 

(46)          “Remainco” shall have the meaning set forth in the preamble hereto.
 

(47)          “Remainco Affiliated Group” shall mean an affiliated group (as that term is defined in Section 1504 of the Code and the
regulations thereunder) of which a member of the Remainco Group is a member.
 

(48)          “Remainco Common Stock” shall mean the common stock of Remainco, par value $0.001 per share.
 

(49)          “Remainco Federal Consolidated Income Tax Return” shall mean any U.S. federal income Tax Return for a Remainco Affiliated
Group.
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(50)          “Remainco Group” shall mean Remainco and each Person that is a Subsidiary of Remainco; provided, however, that no member

of the Spinco Group shall be a member of the Remainco Group.
 

(51)          “Remainco Retained Business” shall have the meaning given to the term “Inpixon Retained Business” in the Separation
Agreement.
 

(52)          “Remainco Separate Return” shall mean any Tax Return of or including any member of the Remainco Group (including any
consolidated, combined, or unitary return) that does not include any member of the Spinco Group.
 

(53)          “Reorganization” shall have the meaning set forth in the recitals.
 

(54)          “Responsible Party” shall mean, with respect to any Tax Return, the Party having responsibility for preparing and filing such Tax
Return pursuant to this Agreement.
 

(55)          “Restricted Period” shall mean the period which begins with the Distribution Date and ends two (2) years thereafter.
 

(56)          “Section 336(e) Allocation Statement” shall have the meaning set forth in Section 3.6(c).
 

(57)            “Section 336(e) Tax Benefit Percentage” means, with respect to any Distribution Taxes and Tax-Related Losses attributable
thereto, the percentage equal to one hundred percent (100%) minus the percentage of such Distribution Taxes and Tax-Related Losses for which Remainco
is entitled to indemnification under this Agreement.
 

(58)          .
 

(59)          “Separate Return” shall mean a Remainco Separate Return or a Spinco Separate Return, as the case may be.
 

(60)          “Separation” shall have the meaning set forth in the recitals.
 

(61)          “Separation Agreement” shall have the meaning set forth in the preamble hereto.
 

(62)          “Spinco” shall have the meaning set forth in the preamble hereto.
 

(63)          “Spinco Business” shall have the meaning given to the term “Enterprise Apps Business” in the Separation Agreement.
 

(64)          “Spinco Common Stock” shall mean the Common Stock, par value $0.00001 per share, of Spinco.
 

(65)          “Spinco Group” shall mean Spinco and each Person that will be a Subsidiary of Spinco as of immediately after the Distribution
Time; provided, that, for the avoidance of doubt, no member of the Remainco Group shall be a member of the Spinco Group.
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(66)          “Spinco Separate Return” shall mean any Tax Return of or including any member of the Spinco Group (including any

consolidated, combined, or unitary return) that does not include any member of the Remainco Group.
 

(67)          “Straddle Period” shall mean any taxable year or other Tax Period that begins on or before the Distribution Date and ends after
the Distribution Date.
 

(68)          “State Income Tax” means any Tax imposed by any State of the United States or by any political subdivision of any such State
that is imposed on or measured by income, including state or local franchise or similar Taxes measured by income, as well as any state or local franchise or
similar Taxes imposed in lieu of or in addition to a tax imposed on or measured by income and any interest, penalties, additions to tax, or additional
amounts in respect of the foregoing.
 

(69)          “State Other Tax” means any Tax imposed by any state of the United States or by any political subdivision of any such state or
the District of Columbia, other than any State Income Tax, and any interest, penalties, additions to tax, or additional amounts in respect of the foregoing
 

(70)          “State Taxes” means any State Income Tax or any State Other Tax.
 

(71)          “Subsidiary” shall have the meaning set forth in the Separation Agreement.
 

(72)          “Tax” or “Taxes” shall mean (i) all taxes, charges, fees, duties, levies, imposts, rates or other assessments or governmental charges
of any kind imposed by any federal, state, local or non-U.S. Governmental Entity or political subdivision thereof, including, without limitation, income,
gross receipts, employment, estimated, excise, severance, stamp, occupation, premium, windfall profits, environmental, custom duties, property, sales, use,
license, capital stock, transfer, franchise, registration, payroll, withholding, social security, unemployment, disability, value added, alternative or add-on
minimum or other taxes, whether disputed or not, and including any interest, penalties, charges or additions attributable thereto, (ii) liability for the payment
of any amount of the type described in clause (i) above arising as a result of being (or having been) a member of any group or being (or having been)
included or required to be included in any Tax Return related thereto, and (iii) liability for the payment of any amount of the type described in clauses (i) or
(ii) above as a result of any express or implied obligation to indemnify or otherwise assume or succeed to the liability of any other Person.
 

(73)          “Tax Attribute” shall mean net operating losses, capital losses, research and experimentation credit carryovers, investment tax
credit carryovers, earnings and profits, foreign tax credit carryovers, overall foreign losses, overall domestic losses, previously taxed income, separate
limitation losses and any other losses, deductions, credits or other comparable items that could affect a Tax liability for a past or future Tax Period.
 

(74)          “Tax Benefit” shall have the meaning set forth in Section 2.8.
 

(75)          “Tax Certificates” shall mean any certificates of officers of Parent, Remainco and Spinco, provided to Skadden, Arps, Slate,
Meagher & Flom LLP, Mitchell Silberberg & Knupp LLP or any other law or accounting firm in connection with any Tax Opinion issued in connection
with the Reorganization, Distribution, or Merger.
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(76)          “Tax Contest” shall have the meaning set forth in Section 6.1.

 
(77)          “Tax-Free Status of the Internal Transactions” shall mean the qualification of the Contribution and the Distribution, taken

together, (A) as tax free under Sections 355 and 368(a)(1)(D) of the Code, (B) as a transaction in which the stock distributed thereby is “qualified property”
for purposes of Sections 355(c) and 361(c) of the Code and (C) as a transaction in which Remainco, Spinco and the holders of Remainco Common Stock
recognize no income or gain for U.S. federal income tax purposes pursuant to Sections 355, 361 and 1032 of the Code, and in the case of the holders of
Remainco Common Stock, for cash in lieu of fractional shares of Spinco Common Stock and in the case of Remainco and Spinco, amounts subject to
Section 356 of the Code and intercompany items or excess loss accounts taken into account pursuant to the Treasury Regulations promulgated pursuant to
Section 1502 of the Code.
 

(78)          “Tax-Free Status of the Merger” shall mean the qualification of the Merger as a reorganization under 368(a) of the Code and as a
transaction in which the shareholders of Spinco recognize no income or gain pursuant to Section 354(a) of the Code (except to the extent of any cash
received in lieu of fractional shares of Parent stock).
 

(79)          “Tax-Free Status of the Transactions” shall mean both the Tax-Free Status of the Internal Transactions and the Tax-Free Status
of the Merger.
 

(80)          “Tax Item” shall mean any item of income, gain, loss, deduction, or credit.
 

(81)          “Tax Law” shall mean the law of any Taxing Authority or political subdivision thereof relating to any Tax.
 

(82)          “Tax Materials” shall have the meaning set forth in Section 4.1(a).
 

(83)          “Tax Opinion” shall mean any written opinion of Skadden, Arps, Slate, Meagher & Flom LLP, Mitchell Silberberg & Knupp LLP
or any other Law or accounting firm, regarding certain tax consequences of certain transactions executed as part of the Separation, the Reorganization, the
Contribution, the Distribution or the Merger, as applicable.
 

(84)          “Tax Period” means, with respect to any Tax, the period for which such Tax is reported as provided under the Code or other
applicable Tax Law.
 

(85)          “Tax Records” shall have the meaning set forth in Section 8.1.
 

(86)          “Tax-Related Losses” shall mean with respect to any Taxes, (i) all accounting, legal and other professional fees, and court costs
incurred in connection with such Taxes, as well as any other out-of-pocket costs incurred in connection with such Taxes; and (ii) all costs, expenses and
damages associated with stockholder litigation or controversies and any amount paid by Remainco (or any of its Affiliates) or Spinco (or any of its
Affiliates) in respect of the liability of shareholders, whether paid to shareholders or to the IRS or any other Taxing Authority, in each case, resulting from
the failure of the Tax-Free Status of the Transactions.
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(87)          “Tax Return” shall mean any return, report, certificate, form or similar statement or document (including any related supporting

information or schedule attached thereto and any information return, amended tax return, claim for refund or declaration of estimated tax) supplied to or
filed with, or required to be supplied to or filed with, a Taxing Authority, in each case, in connection with the determination, assessment or collection of
any Tax or the administration of any laws, regulations or administrative requirements relating to any Tax.
 

(88)          “Taxing Authority” shall mean any Governmental Entity or any subdivision, agency, commission or entity thereof or any quasi-
governmental or private body having jurisdiction over the assessment, determination, collection or imposition of any Tax (including the IRS).
 

(89)          “Transactions” shall mean the Contribution, Distribution and Merger.
 

(90)          “Transaction Taxes” shall mean all Taxes imposed on the Remainco Group or the Spinco Group in connection with the
Separation, the Reorganization, the Contribution or the Distribution other than Distribution Taxes.
 

(91)          “Treasury Regulations” shall mean the regulations promulgated from time to time under the Code as in effect for the relevant Tax
Period.
 

(92)          “Unqualified Tax Opinion” shall mean a “will” opinion1, without substantive qualifications, of a nationally recognized law firm
or accounting firm, to the effect that a transaction will not affect the Tax-Free Status of the Transactions. Any such opinion may assume that the Tax-Free
Status of the Transactions would apply if not for the occurrence of the transaction in question.
 

ARTICLE II
PAYMENTS AND TAX REFUNDS

 
Section 2.1         Allocation of Federal Taxes. Except as otherwise provided in Section 2.4, Federal Taxes shall be allocated as follows:

 
(a)            Federal Income Taxes.

 
(i)         Remainco shall be responsible for any and all Federal Income Taxes (including any increase in such Taxes as a result of a

Final Determination) due with respect to or required to be reported on (A) any Joint Return; provided, however, that Parent and Spinco
shall be responsible for any and all such Taxes that are attributable to the Spinco Business with respect to any Post-Distribution Period,
(B) any Remainco Separate Return, or (C) any Spinco Separate Return with respect to any Pre-Distribution Period.

 
(ii)        Parent and Spinco shall be responsible for any and all Federal Income Taxes (including any increase in such Taxes as a

result of a Final Determination) required to be reported on any Spinco Separate Return with respect to any Post-Distribution Period.
 
 

 
1 Note to draft: Subject to confirmation.
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(b)            Federal Other Taxes Relating to Joint Returns. Remainco shall be responsible for any and all Federal Other Taxes (including any

increase in such Taxes as a result of a Final Determination) required to be reported on any Joint Return; provided, however, that Parent and Spinco
shall be responsible for any and all such Taxes that are attributable to the Spinco Business with respect to any Post-Distribution Period.

 
(c)            Federal Other Taxes Relating to Separate Returns.

 
(i)         Remainco shall be responsible for any and all Federal Other Taxes (including any increase in such Taxes as a result of a

Final Determination) required to be reported on (A) any Remainco Separate Return or (B) any Spinco Separate Return with respect to any
Pre-Distribution Period.

 
(ii)        Parent and Spinco shall be responsible for any and all Federal Other Taxes (including any increase in such Taxes as a result

of a Final Determination) required to be reported on any Spinco Separate Return with respect to any Post-Distribution Period.
 

Section 2.2        Allocation of State Taxes. Except as otherwise provided in Section 2.4, State Taxes shall be allocated as follows.
 

(a)            State Income Taxes Relating to Joint Returns. Remainco shall be responsible for any and all State Income Taxes (including any
increase in such Taxes as a result of a Final Determination) required to be reported on any Joint Return; provided, however, that Parent and Spinco
shall be responsible for any and all such Taxes that are attributable to the Spinco Business with respect to any Post-Distribution Period.

 
(b)           State Income Taxes Relating to Separate Returns.

 
(i)         Remainco shall be responsible for any and all State Income Taxes (including any increase in such Taxes as a result of a

Final Determination) required to be reported on (A) any Remainco Separate Return or (B) any Spinco Separate Return with respect to any
Pre-Distribution Period.

 
(ii)        Parent and Spinco shall be responsible for any and all State Income Taxes (including any increase in such Taxes as a result

of a Final Determination) required to be reported on any Spinco Separate Return with respect to any Post-Distribution Period.
 

(c)            State Other Taxes Relating to Joint Returns. Remainco shall be responsible for any and all State Other Taxes (including any
increase in such Taxes as a result of a Final Determination) required to be reported on any Joint Return; provided, however, that Parent and Spinco
shall be responsible for any and all such Taxes that are attributable to the Spinco Business with respect to any Post-Distribution Period.

 

10 



 

 
(d)            State Other Taxes Relating to Separate Returns.

 
(i)         Remainco shall be responsible for any and all State Other Taxes (including any increase in such Taxes as a result of a Final

Determination) required to be reported on (A) any Remainco Separate Return or (B) any Spinco Separate Return with respect to any Pre-
Distribution Period.

 
(ii)        Parent and Spinco shall be responsible for any and all State Other Taxes (including any increase in such Taxes as a result

of a Final Determination) required to be reported on any Spinco Separate Return for any Post-Distribution Period.
 

Section 2.3         Allocation of Foreign Taxes. Except as otherwise provided in Section 2.4, Foreign Taxes shall be allocated as follows:
 

(a)            Foreign Income Taxes Relating to Joint Returns. Remainco shall be responsible for any and all Foreign Income Taxes (including
any increase in such Taxes as a result of a Final Determination) required to be reported on any Joint Return; provided, however, that Parent and
Spinco shall be responsible for any and all such Taxes that are attributable to the Spinco Business with respect to any Post-Distribution Period.

 
(b)           Foreign Income Taxes Relating to Separate Returns.

 
(i)         Remainco shall be responsible for any and all Foreign Income Taxes (including any increase in such Taxes as a result of a

Final Determination) required to be reported on (A) any Remainco Separate Return or (B) any Spinco Separate Return with respect to any
Pre-Distribution Period.

 
(ii)        Parent and Spinco shall be responsible for any and all Foreign Income Taxes (including any increase in such Taxes as a

result of a Final Determination) required to be reported on any Spinco Separate Return with respect to any Post-Distribution Period.
 

(c)            Foreign Other Taxes Relating to Joint Returns. Remainco shall be responsible for any and all Foreign Other Taxes (including any
increase in such Taxes as a result of a Final Determination) required to be reported on any Joint Return; provided, however, that Parent and Spinco
shall be responsible for any and all such Taxes that are attributable to the Spinco Business with respect to any Post-Distribution Period.

 
(d)            Foreign Other Taxes Relating to Separate Returns.

 
(i)         Remainco shall be responsible for any and all Foreign Other Taxes (including any increase in such Taxes as a result of a

Final Determination) required to be reported on (A) any Remainco Separate Return or (B) any Spinco Separate Return with respect to any
Pre-Distribution Period.

 
(ii)        Parent and Spinco shall be responsible for any and all Foreign Other Taxes (including any increase in such Taxes as a

result of a Final Determination) required to be reported on any Spinco Separate Return with respect to any Post-Distribution Period.
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Section 2.4         Transaction Taxes and Distribution Taxes. Notwithstanding the provisions set forth in Sections 2.1, 2.2, and 2.3:

 
(a)            Parent and Spinco shall pay and be responsible for any Transaction Taxes in excess of the Transaction Taxes that would have been

imposed on the Separation, the Reorganization, the Contribution, or the Distribution had such transactions been consummated but the Merger was
not consummated; and

 
(b)            Remainco shall pay and be responsible for any and all Transaction Taxes other than those Transaction Taxes described in

Section 2.4(a), and any and all Distribution Taxes (including any Taxes imposed on Remainco pursuant to Section 355(e) of the Code).
 

Section 2.5         Determinations Regarding the Allocation and Attribution of Taxes. For purposes of Sections 2.1, 2.2, and 2.3, Taxes shall
be allocated, to the extent relevant, in accordance with the following:
 

(a)            With respect to the Remainco Federal Consolidated Income Tax Return for the taxable year that includes the Distribution Date,
Remainco shall use the closing of the books method under Treasury Regulations § 1.1502-76, unless otherwise agreed by Remainco and Parent.

 
(b)            Remainco, Parent, and Spinco shall take all actions necessary or appropriate to close the taxable year of each member of the

Spinco Group for all Tax purposes as of the close of the Distribution Date to the extent permitted by applicable Law. With respect to Taxes for any
Straddle Period, (a) if applicable Law does not permit a member of the Spinco Group to close its taxable year on the Distribution Date, then the
allocation of income or deductions required to determine any Taxes or other amounts attributable to the portion of the Straddle Period ending on,
or beginning after, the Distribution Date shall be made by means of a closing of the books and records of such member as of the close of the
Distribution Date; provided that exemptions, allowances, or deductions that are calculated on an annual or periodic basis shall be allocated
between such portions in proportion to the number of days in each such portion, and (b) any other Taxes, including property Taxes, that are
calculated on an annual or periodic basis and not assessed with respect to a transaction or series of transactions shall be allocated to the portion of
the Straddle Period ending on the Distribution Date and the portion of the Straddle Period beginning after the Distribution Date in proportion to
the number of days in each such portion.

 
Section 2.6         Allocation of Employment Taxes. Liability for Employment Taxes shall be determined pursuant to the Employee Matters

Agreement.
 

Section 2.7         Tax Refunds.
 

(a)            Remainco shall be entitled to all Refunds related to Taxes the liability for which is allocated to Remainco pursuant to this
Agreement. Spinco shall be entitled to all Refunds related to Taxes the liability for which it is allocated to Spinco pursuant to this Agreement.
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(b)            Parent or Spinco shall pay to Remainco any Refund received by Parent or Spinco or any member of the Spinco Group or Parent

Group that is allocable to Remainco pursuant to this Section 2.7 no later than thirty (30) Business Days after the receipt of such Refund. Remainco
shall pay to Spinco any Refund received by Remainco or any member of the Remainco Group that is allocable to Spinco pursuant to this
Section 2.7 no later than thirty (30) Business Days after the receipt of such Refund. For purposes of this Section 2.7, any Refund that arises as a
result of an offset, credit, or other similar benefit in respect of Taxes other than a receipt of cash shall be deemed to be received on the earlier of
(i) the date on which a Tax Return is filed claiming such offset, credit, or other similar benefit and (ii) the date on which payment of the Tax which
would have otherwise been paid absent such offset, credit, or other similar benefit is due (determined without taking into account any applicable
extensions). To the extent that the amount of any Refund in respect of which a payment was made under this Section 2.7 is later reduced by a
Taxing Authority or in a Tax Contest, such reduction shall be allocated to the Party to which such Refund was allocated pursuant to this
Section 2.7 and an appropriate adjusting payment shall be made.

 
Section 2.8         Tax Benefits. Except with respect to any Tax Benefit arising as a result of the Protective 336(e) Elections, if (a) one Party is

responsible for a Tax pursuant to this Agreement and (b) the other Party is entitled to a deduction, credit or other Tax benefit (a “Tax Benefit”) relating to
such Tax, then the Party entitled to such Tax Benefit shall pay to the Party responsible for such Tax the amount of any cash Tax savings realized by the
entitled Party as a result of such Tax Benefit, net of any Taxes imposed by any Taxing Authority on, related to, or attributable to, the receipt of or accrual of
such Tax Benefit, including any Taxes imposed by way of withholding or offset, no later than thirty (30) Business Days after such cash Tax savings are
realized. To the extent that the amount of any Tax Benefit in respect of which a payment was made under this Section 2.8 is later reduced by a Taxing
Authority or in a Tax Contest, the Party that received such payment shall refund such payment to the Party that made such payment to the extent of such
reduction.
 

Section 2.9         Prior Agreements. Except as set forth in this Agreement and in consideration of the mutual indemnities and other
obligations of this Agreement, any and all prior Tax sharing or allocation agreements or practices between any member of the Remainco Group and any
member of the Spinco Group shall be terminated with respect to the Spinco Group and the Remainco Group as of the Distribution Date. No member of
either the Spinco Group or the Remainco Group shall have any continuing rights or obligations under any such agreement.
 

ARTICLE III
PREPARATION AND FILING OF TAX RETURNS

 
Section 3.1         Remainco’s Responsibility. Remainco shall prepare and file, or shall cause to be prepared and filed, when due (taking into

account any applicable extensions) all Joint Returns, and all Remainco Separate Returns, including any such amended Joint Returns or Separate Returns. In
addition, Remainco shall prepare and file all Spinco Separate Returns for any Tax Period (or portion thereof) ending on or before the Distribution Date.
 

13 



 

 
Section 3.2         Spinco’s Responsibility. Parent or Spinco shall prepare and file, or shall cause to be prepared and filed, when due (taking

into account any applicable extensions) all Spinco Separate Returns, including any such amended Spinco Separate Returns, for any Straddle Period or for
tax years beginning after the Distribution Date.
 

Section 3.3         Right To Review Tax Returns. To the extent that a Party (the “Reviewing Party”) would reasonably be expected to be
adversely affected by the positions taken on any Tax Return or could reasonably be required by the terms of this Agreement to provide an indemnity or
make a payment for any Taxes reported or required to be reported on any Tax Return is not the Responsible Party, the Responsible Party shall prepare the
portions of such Tax Return that could affect or result in indemnification by the Reviewing Party, shall provide a draft of such portions of such Tax Return
to the Reviewing Party for its review and comment at least thirty (30) days prior to the due date for such Tax Return, and shall modify such portions of such
Tax Return before filing to include the Reviewing Party’s reasonable comments.
 

Section 3.4         Cooperation. The Parties shall provide, and shall cause their Affiliates to provide, assistance and cooperation to one another
in accordance with Article VII with respect to the preparation and filing of Tax Returns, including providing information required to be provided under
Article VIII. Notwithstanding anything to the contrary in this Agreement, Remainco shall not be required to disclose to Parent or Spinco any consolidated,
combined, unitary, or other similar Joint Return of which a member of the Remainco Group is the common parent or any information related to such a Joint
Return other than information relating solely to the Spinco Group; provided, that Remainco shall provide such additional information that is reasonably
required in order for Spinco to determine the Taxes attributable to the Spinco Business. If an amended Separate Return for which Parent or Spinco is
responsible under this Article III is required to be filed as a result of an amendment made to a Joint Return pursuant to an audit adjustment, then the Parties
shall use their respective commercially reasonable efforts to ensure that such amended Separate Return can be prepared and filed in a manner that preserves
confidential information including through the use of confidentiality agreements or third party preparers.
 

Section 3.5         Tax Reporting Practices. Except as provided in Section 3.6, with respect to any Tax Return for any Tax Period that begins
on or before the second anniversary of the Distribution Date with respect to which Parent or Spinco is the Responsible Party, such Tax Return shall be
prepared in a manner (i) consistent with past practices, accounting methods, elections and conventions (“Past Practices”) used with respect to the Tax
Returns in question (unless there is no Reasonable Basis for the use of such Past Practices), and to the extent any items are not covered by Past Practices (or
in the event that there is no Reasonable Basis for the use of such Past Practices), in accordance with reasonable Tax accounting practices selected by
Spinco; and (ii) that, to the extent consistent with clause (i), minimizes the overall amount of Taxes due and payable on such Tax Return for all of the
Parties by cooperating in making such elections or applications for group or other relief or allowances available in the taxing jurisdiction in which such Tax
Return is filed; provided, that making such election or application for group or other relief or allowances available in the taxing jurisdiction in which such
Tax Return is filed does not have a disproportionate and adverse effect on the Party filing such return. Neither Parent nor Spinco shall take any action
inconsistent with the assumptions (including with respect to any Tax Item) made in determining all estimated or advance payments of Taxes on or prior to
the Distribution Date. In addition, neither Parent nor Spinco shall be permitted, and shall not permit any member of the Spinco Group or Parent Group,
without Remainco’s prior written consent (not to be unreasonably withheld, conditioned or delayed), to make a change in any of its methods of accounting
for Tax purposes until all applicable statutes of limitations for all Pre-Distribution Periods have expired.
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Section 3.6         Reporting of Reorganization.

 
(a)            The Tax treatment of any step in or portion of the Separation, the Reorganization, the Contribution and the Distribution shall be

reported on each applicable Tax Return consistently with the Tax-Free Status of the Transactions, taking into account the jurisdiction in which
such Tax Returns are filed, unless there is no Reasonable Basis for such Tax treatment. In the event that a Party shall determine that there is no
Reasonable Basis for such Tax treatment, such Party shall notify the other Party no later than twenty (20) Business Days prior to filing the relevant
Tax Return and the Parties shall attempt in good faith to agree on the manner in which the relevant portion of the Separation, the Reorganization,
the Contribution or the Distribution (as applicable) shall be reported. Notwithstanding the above, the Parties acknowledge that Remainco may
engage in certain transactions with third parties after the Distribution Date that may trigger corporate level taxes for Remainco under
Section 355(e) of the Code, in which case the Parties shall not be obligated to report the Contribution and Distribution as tax-free to Remainco
under Section 355(e).

 
(b)            After the date hereof, the Parties shall negotiate and cooperate in good faith to determine whether protective elections under

Section 336(e) of the Code (and any applicable state or local Tax Law) shall be made with respect to the Distribution for Spinco and each member
of the Spinco Group that is a domestic corporation for Federal Income Tax purposes (the “Protective Section 336(e) Elections”). Such cooperation
shall include the provision by Remainco of any information reasonably necessary to make such determination. If the Parties mutually determine
that a Section 336(e) Election would be beneficial, then Remainco and Spinco shall enter into a written, binding agreement to make the Protective
Section 336(e) Elections, and Remainco and Spinco shall timely make the Protective Section 336(e) Elections in accordance with Treasury
Regulations § 1.336-2(h). For the avoidance of doubt, such agreement is intended to constitute a “written, binding agreement” to make the
Protective Section 336(e) Elections within the meaning of Treasury Regulations § 1.336-2(h)(1)(i).

 
(c)            Remainco, Parent and Spinco shall cooperate in making any agreed-to Protective Section 336(e) Elections, including filing any

statements, amending any Tax Returns or undertaking such other actions reasonably necessary to carry out the Protective Section 336(e) Elections.
Remainco shall determine the “aggregate deemed asset disposition price” and the “adjusted grossed-up basis” (each as defined under applicable
Treasury Regulations) and the allocation of such aggregate deemed asset disposition price and adjusted grossed-up basis among the assets of the
applicable member or members of the Remainco Group or Spinco Group, each in accordance with the applicable provisions of Section 336(e) of
the Code and applicable Treasury Regulations (the “Section 336(e) Allocation Statement”). Each Party agrees not to take any position (and to
cause each of its Affiliates not to take any position) that is inconsistent with the Protective Section 336(e) Elections, including the
Section 336(e) Allocation Statement, on any Tax Return, in connection with any Tax Contest or for any other Tax purposes (in each case, excluding
any position taken for financial accounting purposes), except as may be required by a Final Determination.
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(d)            If any Protective Section 336(e) Elections are made, then, in the event of a failure of the Tax-Free Status of the Transactions, the

actual Tax savings if, as and when realized by the Spinco Group arising from the increase in Tax basis (including, for the avoidance of doubt, any
such increase in Tax basis attributable to payments made pursuant to this Section 3.6(d)) resulting from the Protective Section 336(e) Election,
determined on a “with and without” basis (treating any deductions or amortization attributable to the increase in Tax basis resulting from the
Protective 336(e) Election, or any other recovery of such increase in Tax basis, as the last items claimed for any taxable year, including after the
utilization of any available net operating loss carryforwards), shall be shared between Remainco and Spinco in the same proportion as the Taxes
imposed on the Transactions giving rise to such increased basis were borne by Remainco and Spinco (after giving effect to the indemnification
obligations in this Agreement); provided, however, that payments made by Spinco pursuant to this Section 3.6(d): (i) shall be reduced by all
reasonable costs incurred by any member of the Spinco Group to amend any Tax Returns or other governmental filings related to such Protective
Section 336(e) Election and (ii) shall not exceed the amount of any Distribution Taxes and Tax-Related Losses attributable thereto of the Remainco
Group (not taking into account this Section 3.6(d)) arising from such failure of the Tax-Free Status of the Transactions and for which Remainco is
not entitled to indemnification under this Agreement.

 
Section 3.7         Payment of Taxes.

 
(a)            With respect to any Tax Return required to be filed pursuant to this Agreement, the Responsible Party shall remit or cause to be

remitted to the applicable Taxing Authority in a timely manner any Taxes due in respect of any such Tax Return.
 

(b)            In the case of any Tax Return for which the Party that is not the Responsible Party is obligated pursuant to this Agreement to pay
all or a portion of the Taxes reported as due on such Tax Return, the Responsible Party shall notify the other Party, in writing, of its obligation to
pay such Taxes and, in reasonably sufficient detail, its calculation of the amount due by such other Party and the Party receiving such notice shall
pay such amount to the Responsible Party upon the later of five (5) Business Days prior to the date on which such payment is due and thirty (30)
Business Days after the receipt of such notice.

 
(c)            For the avoidance of doubt, with respect to any Taxes that are estimated Taxes, (i) the Party that is or will be the Responsible Party

with respect to any Tax Return that will reflect (or otherwise give credit for) such estimated Taxes shall remit or cause to be remitted to the
applicable Taxing Authority in a timely manner any estimated Taxes due, and (ii) in the case of any estimated Taxes for which the Party that is not
the Responsible Party is obligated pursuant to this Agreement to pay all or a portion of the Taxes that will be reported as due on any Tax Return
that will reflect (or otherwise give credit for) such estimated Taxes, the Responsible Party shall notify the other Party, in writing, of its obligation
to pay such estimated Taxes and, in reasonably sufficient detail, its calculation of the amount due by such other Party and the Party receiving such
notice shall pay such amount to the Responsible Party upon the later of five (5) Business Days prior to the date on which such payment is due and
thirty (30) Business Days after the receipt of such notice.
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Section 3.8         Amended Returns and Carrybacks.

 
(a)            Parent and Spinco shall not, and shall not permit any member of the Spinco Group to, file or allow to be filed any request for an

Adjustment for any Pre-Distribution Period without the prior written consent of Remainco, such consent not to be unreasonably withheld,
conditioned or delayed.

 
(b)            Except as required by applicable Law, Remainco shall not, and shall not permit any member of the Remainco Group to, file or

allow to be filed any amended Tax Return or request for an Adjustment for any Pre-Distribution Period or Straddle Period if the result would be to
materially increase any liability of Spinco or any member of the Spinco Group either (i) under this Agreement or (ii) for a Post-Distribution Period,
in each case without the prior written consent of Spinco, such consent not to be unreasonably withheld, conditioned or delayed.

 
(c)            Except as prohibited by applicable Law, Parent and Spinco shall, and shall cause each member of the Spinco Group to, make any

available elections to waive the right to carry back any Tax Attribute from a Post-Distribution Period to a Pre-Distribution Period.
 

(d)            Parent and Spinco shall not, and shall cause each member of the Spinco Group not to, without the prior written consent of
Remainco, make any affirmative election to carry back any Tax Attribute from a Post-Distribution Period to a Pre-Distribution Period, such
consent to be exercised in Remainco’s sole discretion.

 
(e)            Receipt of consent by Parent, Spinco, or a member of the Spinco Group from Remainco pursuant to the provisions of this

Section 3.8 shall not limit or modify Parent’s or Spinco’s continuing indemnification obligation pursuant to Article V.
 

Section 3.9         Tax Attributes. Remainco shall in good faith advise Spinco in writing of the amount, if any, of any Tax Attributes, which
Remainco reasonably determines in good faith are allocable or apportionable to the Spinco Group under applicable Law. Parent, Spinco and all members of
the Parent Group shall prepare all Tax Returns in accordance with such written notice. For the avoidance of doubt, Remainco may elect in its reasonable
discretion, in order to comply with this Section 3.9, to create or cause to be created books and records or reports or other documents based thereon
(including, without limitation, “earnings & profits studies,” “basis studies” or similar determinations) that it does not typically maintain or prepare in the
ordinary course of business.
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ARTICLE IV

TAX-FREE STATUS OF THE DISTRIBUTION
 

Section 4.1         Representations and Warranties.
 
(a)            Remainco, on behalf of itself and all other members of the Remainco Group, hereby represents and warrants that (i) it has

examined any and all Tax Opinions all materials delivered or deliverable in connection with the Tax Certificates or the rendering of any Tax
Opinions (collectively, the “Tax Materials”), (ii) the facts presented and representations that have been or will be made therein, to the extent
descriptive of or otherwise relating to Remainco or any member of the Remainco Group (including any members of the Spinco Group prior to the
Distribution Time) or the Remainco Retained Business, were or will be at the time presented or represented and from such time until and including
the Distribution Time true, correct and complete in all material respects, and (iii) it has delivered copies of the Tax Materials to Parent.

 
(b)           Remainco, on behalf of itself and all other members of the Remainco Group, hereby confirms and agrees to comply with any and

all covenants and agreements in the Tax Materials applicable to Remainco or any member of the Remainco Group or the Remainco Retained
Business.

 
(c)            Spinco, on behalf of itself and all other members of the Spinco Group, hereby represents and warrants or covenants and agrees, as

appropriate, that it has examined the Tax Materials and the facts presented and representations that have been or will be made therein, to the extent
descriptive of or otherwise relating to (i) the Spinco Group or Parent Group (including the business purposes for the Distribution) after the
Distribution Time and the plans, proposals, intentions and policies of the Spinco Group or Parent Group after the Distribution Time, and (ii) the
actions or non-actions of the Spinco Group or Parent Group to be taken (or not taken, as the case may be) after the Distribution Time, to its
knowledge are, or will be from the time presented or made through and including the Distribution Time (and thereafter as relevant) true, correct
and complete in all material respects, provided that, for the avoidance of doubt, notwithstanding anything to the contrary in this Agreement,
Remainco rather than Spinco or Parent shall be responsible for the accuracy of, or compliance with, any such representation, warranty, statement,
or covenant with respect to the Spinco Group or the Spinco Business at the time presented or made (and, if applicable, through and including the
Distribution Time).

 
(d)            Parent and Spinco, on behalf of themselves and all other members of their respective Groups, hereby confirm and agree to comply

with any and all covenants and agreements in the Tax Materials applicable to Parent, Spinco or any member of their respective Groups or the
Spinco Business pertaining to the conduct of such entities following the Distribution Time.

 
(e)            Each of Remainco, on behalf of itself and all other members of the Remainco Group, Spinco, on behalf of itself and all other

members of the Spinco Group, and Parent, represents and warrants that it knows of no fact that may cause the failure of the Tax-Free Status of the
Transactions other than those described herein.

 
(f)            Each of Remainco, on behalf of itself and all other members of the Remainco Group, Spinco, on behalf of itself and all other

members of the Spinco Group, and Parent represents and warrants that it has no plan or intent to take any action which is inconsistent with any
statements or representations made in the Tax Materials.
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Section 4.2         Restrictions Relating to the Distribution.

 
(a)            Remainco, on behalf of itself and all other members of the Remainco Group, hereby covenants and agrees that no member of the

Remainco Group will take, fail to take, or to permit to be taken: (i) any action where such action or failure to act would be inconsistent with or
cause to be untrue any statement, information, covenant or representation in the Tax Materials, or (ii) any action where such action or failure to act
would adversely affect, or could reasonably be expected to adversely affect, the Tax-Free Status of the Transactions. Notwithstanding the above,
the Parties acknowledge that Remainco may engage in certain transactions with third parties after the Distribution Date that may trigger corporate
level taxes for Remainco under Section 355(e) of the Code. Nothing in this Agreement shall be construed as preventing Remainco from engaging
in these third party transactions or of being in violation of this Agreement if it engages in such transactions and properly reports and timely pays
the taxes owed under Section 355(e) of the Code.

 
(b)            Each of Spinco and Parent, on behalf of itself and all other members of their respective Groups, hereby covenants and agrees that

no member of their Group will take, fail to take, or permit to be taken any action where such action or failure to act would be inconsistent with or
cause to be untrue any statement, information, covenant or representation in the Tax Materials pertaining to Spinco following the Distribution
Time.

 
(c)            During the Restricted Period, Parent and Spinco:

 
(i)         shall continue and cause to be continued the active conduct of the Spinco Business for purposes of Section 355(b)(2) of the

Code, taking into account Section 355(b)(3) of the Code, as conducted immediately prior to the Distribution,
 

(ii)        shall not voluntarily dissolve or liquidate themselves or any member of the Spinco Group (including any action that is a
liquidation for U.S. federal income tax purposes),

 
(iii)       shall not (1) enter into any Proposed Acquisition Transaction or, to the extent Spinco or Parent has the right to prohibit any

Proposed Acquisition Transaction, permit any Proposed Acquisition Transaction to occur (whether by (A) redeeming rights under a
shareholder rights plan, (B) finding a tender offer to be a “permitted offer” under any such plan or otherwise causing any such plan to be
inapplicable or neutralized with respect to any Proposed Acquisition Transaction, (C) approving any Proposed Acquisition Transaction,
whether for purposes of Section 203 of the General Corporation Law of the State of Delaware or any similar corporate statute, any “fair
price” or other provision of the charter or bylaws of Parent or Spinco, (D) amending its certificate of incorporation to declassify its board
of directors or approving any such amendment, or (E) otherwise), (2) redeem or otherwise repurchase (directly or through an Affiliate)
any stock, or rights to acquire stock except (A) to the extent such repurchases satisfy Section 4.05(1)(b) of Revenue Procedure 96-30 (as in
effect prior to the amendment of such Revenue Procedure by Revenue Procedure 2003-48), (B) to the extent reasonably necessary to pay
the total tax liability arising from the vesting of an Equity Award, or (C) through a net exercise of an Equity Award, (3) amend its
certificate of incorporation (or other organizational documents), or take any other action, whether through a stockholder vote or
otherwise, affecting the relative voting rights of its capital stock (including through the conversion of any capital stock into another class
of capital stock), (4) merge or consolidate, or agree to merge or consolidate, Parent or Spinco with any other Person (other than pursuant
to the Merger) unless, in the case of a merger or consolidation, Parent or Spinco (as applicable) is the survivor of such merger or
consolidation or (5) take any other action or actions (including any action or transaction that is inconsistent with any representation made
in the Tax Materials regarding Spinco following the Distribution Time) which in the aggregate (and taking into account the Merger)
would, when combined with any other direct or indirect changes in ownership of Parent or Spinco capital stock pertinent for purposes of
Section 355(e) of the Code, have the effect of causing or permitting one or more Persons (whether or not acting in concert) to acquire
directly or indirectly stock representing a fifty percent (50%) or greater interest in Parent or Spinco or would reasonably be expected to
result in a failure to preserve the Tax-Free Status of the Transactions; and
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(iv)       shall not and shall not permit any member of the Spinco Group, to sell, transfer, or otherwise dispose of or agree to, sell,

transfer or otherwise dispose (including in any transaction treated for U.S. federal income tax purposes as a sale, transfer or disposition)
of assets (including, any shares of capital stock of a Subsidiary) that, in the aggregate, constitute more than thirty percent (30%) of the
consolidated gross assets of Spinco or the Spinco Group; provided, that this clause (iv) shall not apply to (1) sales, transfers, or
dispositions of assets in the ordinary course of business, (2) any cash paid to acquire assets from an unrelated Person in an arm’s-length
transaction, (3) any assets transferred to a Person that is disregarded as an entity separate from the transferor for U.S. federal income tax
purposes or (4) any mandatory or optional repayment (or pre-payment) of any indebtedness of Spinco or any member of the Spinco
Group; provided, further that the percentages of gross assets or consolidated gross assets of Spinco or the Spinco Group, as the case may
be, sold, transferred, or otherwise disposed of, shall be based on the fair market value of the gross assets of Spinco and the members of
the Spinco Group as of the Distribution Date. For purposes of this Section 4.2(c)(iv), a merger of Spinco or one of its Subsidiaries with
and into any Person that is not a wholly owned Subsidiary of Spinco shall constitute a disposition of all of the assets of Spinco or such
Subsidiary.

 
(d)           Notwithstanding the restrictions imposed by Sections 4.2(b) and 4.2(c), Parent, Spinco or a member of the Spinco Group may take

any of the actions or transactions described therein if Spinco either (i) obtains an Unqualified Tax Opinion in form and substance reasonably
satisfactory to Remainco, (ii) obtains a ruling from the IRS to the effect that such actions or transactions will not affect the Tax-Free Status of the
Transactions (a “Post-Distribution Ruling”) or (iii) obtains the prior written consent of Remainco waiving the requirement that Spinco obtain an
Unqualified Tax Opinion or Post-Distribution Ruling, such waiver to be provided in Remainco’s sole and absolute discretion. Remainco shall
cooperate in good faith with any reasonable requests of Spinco in connection with securing any Post-Distribution Ruling or Unqualified Tax
Opinion. Remainco’s evaluation of an Unqualified Tax Opinion may consider, among other factors, the appropriateness of any underlying
assumptions, representations, and covenants made in connection with such opinion. Spinco shall bear all costs and expenses of securing any such
Unqualified Tax Opinion or Post-Distribution Ruling and shall reimburse Remainco for all reasonable out-of-pocket expenses that Remainco or
any of its Affiliates may incur in good faith in connection with obtaining or evaluating any such Unqualified Tax Opinion or Post-Distribution
Ruling. Except as otherwise provided in Section 5.1(d), neither the delivery of an Unqualified Tax Opinion, receipt of a Post-Distribution Ruling
nor Remainco’s waiver of Spinco’s obligation to deliver an Unqualified Tax Opinion or obtain a Post-Distribution Ruling shall limit or modify
Parent’s or Spinco’s continuing indemnification obligation Pursuant to Article V.
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ARTICLE V

INDEMNITY OBLIGATIONS
 

Section 5.1         Indemnity Obligations.
 

(a)            Remainco shall indemnify and hold harmless Parent and Spinco from and against, and will reimburse Spinco for, (i) all liability for
Taxes allocated to Remainco pursuant to Article II, (ii) all Taxes and Tax-Related Losses attributable thereto arising out of, based upon, or relating
or attributable to any breach of or inaccuracy in, or failure to perform, as applicable, any representation, covenant, or obligation of any member of
the Remainco Group pursuant to this Agreement, and (iii) the amount of any Refund received by any member of the Remainco Group that is
allocated to Spinco pursuant to Section 2.7(a).

 
(b)           Except as otherwise provided in Section 5.1(a), without regard to whether an Unqualified Tax Opinion may have been provided,

any Post-Distribution Ruling obtained or whether any action is permitted or consented to hereunder and notwithstanding anything else to the
contrary contained herein, in the Separation Agreement, the Merger Agreement or other Ancillary Agreement, Parent and Spinco shall indemnify
and hold harmless Remainco from and against, and will reimburse Remainco for, (i) all liability for Taxes allocated to Spinco pursuant to
Article II, (ii) all Taxes and Tax-Related Losses attributable thereto arising out of, based upon, or relating or attributable to any breach of or
inaccuracy in, or failure to perform, as applicable, any representation, covenant, or obligation of any member of the Spinco Group pursuant to this
Agreement, and (iii) the amount of any Refund received by any member of the Spinco Group that is allocated to Remainco pursuant to
Section 2.7(a).
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Section 5.2         Indemnification Payments.

 
(a)            Except as otherwise provided in this Agreement, if either Party (the “Indemnitee”) is required to pay to a Taxing Authority a Tax

or to another Person a payment in respect of a Tax that the other Party (the “Indemnifying Party”) is liable for under this Agreement, including as
the result of a Final Determination, the Indemnitee shall notify the Indemnifying Party, in writing, of its obligation to pay such Tax and, in
reasonably sufficient detail, its calculation of the amount due by such Indemnifying Party to the Indemnitee, including any Tax-Related Losses
attributable thereto. The Indemnifying Party shall pay such amount, including any Tax-Related Losses attributable thereto, to the Indemnitee no
later than the later of (i) five (5) Business Days prior to the date on which such payment is due to the applicable Taxing Authority or (ii) thirty (30)
Business Days after the receipt of notice from the other Party. Any Tax indemnity payment required to be made pursuant to this Agreement shall
be reduced by any corresponding Tax Benefit payment required to be made to the Indemnifying Party by the Indemnitee pursuant to Section 2.8.
For the avoidance of doubt, a Tax Benefit payment is treated as corresponding to a Tax indemnity payment to the extent the Tax Benefit realized is
directly attributable to the same Tax item (or adjustment of such Tax item pursuant to a Final Determination) that gave rise to the Tax indemnity
payment.

 
(b)            If, as a result of any change or redetermination, any amount previously allocated to and borne by one Party pursuant to the

provisions of Article II is thereafter allocated to the other Party, then, no later than thirty (30) Business Days after such change or redetermination,
such other Party shall pay to such Party the amount previously borne by such Party which is allocated to such other Party as a result of such
change or redetermination.

 
(c)            If an Indemnitee receives a Refund with respect to a Tax Contest for which the Indemnifying Party made an indemnity payment to

the Indemnitee pursuant to Section 5.2(a), the Indemnitee shall pay the amount of such Refund to the Indemnifying Party, such payment to the
Indemnifying Party not to exceed such indemnity payment, no later than thirty (30) Business Days after the receipt of such Refund.

 
Section 5.3         Payment Mechanics.

 
(a)            All payments under this Agreement shall be made by Remainco directly to Spinco and by Spinco directly to Remainco; provided,

however, that if the Parties mutually agree with respect to any such indemnification payment, any member of the Remainco Group, on the one
hand, may make such indemnification payment to any member of the Spinco Group, on the other hand, and vice versa. All indemnification
payments shall be treated in the manner described in Section 5.4.

 
(b)            In the case of any payment of Taxes made by a Responsible Party or Indemnitee pursuant to this Agreement for which such

Responsible Party or Indemnitee, as the case may be, has received a payment from the other Party, such Responsible Party or Indemnitee shall
provide to the other Party a copy of any official government receipt received with respect to the payment of such Taxes to the applicable Taxing
Authority (or, if no such official governmental receipts are available, executed bank payment forms or other reasonable evidence of payment).
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Section 5.4         Treatment of Payments. The Parties agree that any payment made among the Parties pursuant to this Agreement (other than

any payment of interest accruing after the Distribution Date) shall be treated, to the extent permitted by Law, for all U.S. federal income tax purposes as
either (i) a non-taxable contribution by Remainco to Spinco or (ii) a distribution by Spinco to Remainco, and, with respect to any payment made among the
Parties pursuant to this Agreement after the Distribution, such payment shall be treated as having been made immediately prior to the Distribution.
 

ARTICLE VI
TAX CONTESTS

 
Section 6.1         Notice. Each Party shall notify the other Party in writing within ten (10) Business Days after receipt by such Party or any

member of its Group of a written communication from any Taxing Authority with respect to any pending or threatened audit, claim, dispute, suit, action,
proposed assessment or other proceeding (a “Tax Contest”) concerning any Taxes for which the other Party may be liable pursuant to this Agreement, and
thereafter shall promptly forward or make available to such Party copies of notices and communications relating to such Tax Contest.
 

Section 6.2         Separate Returns.
 

(a)            If, pursuant to Article II hereof, Spinco has sole liability for the Taxes that are the subject of a Tax Contest with respect to any
Separate Return, then subject to Section 6.5 and Section 6.6, Spinco shall have the sole responsibility and right to control the prosecution of such
Tax Contest, including the exclusive right to communicate with agents of the applicable Taxing Authority and to control, resolve, settle, or agree
to any deficiency, claim or adjustment proposed, asserted or assessed in connection with or as a result of such Tax Contest.

 
(b)           With respect to any Tax Contest other than those described in Section 6.2(a), subject to Section 6.5 or Section 6.6, Remainco shall

have the sole responsibility and right to control the prosecution of such Tax Contest, including the exclusive right to communicate with agents of
the applicable Taxing Authority and to control, resolve, settle, or agree to any deficiency, claim or adjustment proposed, asserted or assessed in
connection with or as a result of such Tax Contest.

 
Section 6.3         Joint Return. In the case of any Tax Contest with respect to any Joint Return, Remainco shall, subject to Section 6.5 and

Section 6.6, have the sole responsibility and right to control the prosecution of such Tax Contest, including the exclusive right to communicate with agents
of the applicable Taxing Authority and to control, resolve, settle or agree to any deficiency, claim or adjustment proposed, asserted, or assessed in
connection with or as a result of such Tax Contest.
 

Section 6.4         Obligation of Continued Notice. During the pendency of any Tax Contest or threatened Tax Contest, each of the Parties
shall provide prompt notice to the other Party of any written communication received by it or a member of its respective Group from a Taxing Authority
regarding any Tax Contest for which it is indemnified by the other Party hereunder or for which it may be required to indemnify the other Party hereunder.
Such notice shall attach copies of the pertinent portion of any written communication from a Taxing Authority and contain factual information (to the
extent known) describing any asserted Tax liability in reasonable detail and shall be accompanied by copies of any notice and other documents received
from any Taxing Authority in respect of any such matters. Such notice shall be provided in a reasonably timely fashion; provided, however, that in the
event that timely notice is not provided, a Party shall be relieved of its obligation to indemnify the other Party only to the extent that such delay results in
actual increased costs or actual prejudice to such other Party.
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Section 6.5         Settlement Rights. Unless waived by the Parties in writing, in connection with any potential adjustment in a Tax Contest as

a result of which adjustment the Non-Controlling Party may reasonably be expected to become liable to make any indemnification payment to the
Controlling Party under this Agreement: (i) the Controlling Party shall keep the Non-Controlling Party informed in a timely manner of all actions taken or
proposed to be taken by the Controlling Party with respect to such potential adjustment in such Tax Contest; (ii) the Controlling Party shall timely provide
the Non-Controlling Party with copies of any correspondence or filings submitted to any Taxing Authority or judicial authority in connection with such
potential adjustment in such Tax Contest; (iii) the Controlling Party shall defend such Tax Contest diligently and in good faith; and (iv) the Controlling
Party shall not settle or agree to any deficiency, claim or adjustment proposed, asserted or assessed without the prior written consent of the Non-Controlling
Party (not to be unreasonably withheld, conditioned or delayed). The failure of the Controlling Party to take any action specified in the preceding sentence
with respect to the Non-Controlling Party shall not relieve the Non-Controlling Party of any liability and/or obligation which it may have to the Controlling
Party under this Agreement, except to the extent the Non-Controlling Party is actually harmed thereby, and in no event shall such failure relieve the Non-
Controlling Party from any other liability or obligation which it may have to the Controlling Party.
 

Section 6.6         Tax Contest Participation. Unless waived by the Parties in writing, the Controlling Party shall provide the Non-Controlling
Party with written notice reasonably in advance of, and the Non-Controlling Party shall have the right to attend and participate in, any formally scheduled
meetings with Taxing Authorities or hearings or proceedings before any judicial authorities in connection with any potential adjustment in a Tax Contest
pursuant to which the Non-Controlling Party may reasonably be expected to become liable to make any indemnification payment to the Controlling Party
under this Agreement (including any Tax Contest related to the Tax-Free Status of the Transactions) or may reasonably be expected to give rise to Tax
liabilities of the Non-Controlling Party for any Post-Distribution Period. The failure of the Controlling Party to provide any notice specified in this
Section 6.7 to the Non-Controlling Party shall not relieve the Non-Controlling Party of any liability and/or obligation which it may have to the Controlling
Party under this Agreement except to the extent that the Non-Controlling Party was actually harmed by such failure, and in no event shall such failure
relieve the Non-Controlling Party from any other liability or obligation which it may have to the Controlling Party.
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ARTICLE VII

COOPERATION
 

Section 7.1         General.
 

(a)            Each Party shall fully cooperate, and shall cause all members of such Party’s Group to fully cooperate, with all reasonable requests
in writing from the other Party, or from an agent, representative or advisor to such Party, in connection with the preparation and filing of any Tax
Return, claims for Refunds, the conduct of any Tax Contest, and calculations of amounts required to be paid pursuant to this Agreement, in each
case, related or attributable to or arising in connection with Taxes of either Party or any member of either Party’s Group covered by this
Agreement and the establishment of any reserve required in connection with any financial reporting (a “Tax Matter”). Such cooperation shall
include the provision of any information reasonably necessary or helpful in connection with a Tax Matter and shall include, without limitation, at
each Party’s own cost:

 
(i)         the provision of any Tax Returns of either Party or any member of either Party’s Group, books, records (including

information regarding ownership and Tax basis of property), documentation and other information relating to such Tax Returns, including
accompanying schedules, related work papers, and documents relating to rulings or other determinations by Taxing Authorities; and

 
(ii)        the execution of any document (including any power of attorney) in connection with any Tax Contest of either Party or any

member of either Party’s Group, or the filing of a Tax Return or a Refund claim of either Party or any member of either Party’s Group.
 

Each Party shall make its employees and facilities available, without charge, on a mutually convenient basis to facilitate such cooperation.
 

Section 7.2         Consistent Treatment. Unless and until there has been a Final Determination to the contrary, each Party agrees not to take
any position on any Tax Return, in connection with any Tax Contest or otherwise that is inconsistent with (a) the treatment of payments between the
Remainco Group and the Spinco Group as set forth in Section 5.4, (b) the Tax Materials or (c) the Tax-Free Status of the Transactions.
 

ARTICLE VIII
RETENTION OF RECORDS; ACCESS

 
Section 8.1         Retention of Records. For so long as the contents thereof may become material in the administration of any matter under

applicable Tax Law, but in any event until the later of (i) sixty (60) days after the expiration of any applicable statutes of limitation (including any waivers
or extensions thereof) and (ii) seven (7) years after the Distribution Date, the Parties shall retain records, documents, accounting data and other information
(including computer data) necessary for the preparation and filing of all Tax Returns (collectively, “Tax Records”) in respect of Taxes of any member of
either the Remainco Group or the Spinco Group for any Pre-Distribution Period or Post-Distribution Period or for any Tax Contests relating to such Tax
Returns. At any time after the Distribution Date when the Remainco Group proposes to destroy any Tax Records, the Remainco Group shall first notify the
Parent Group in writing, and the Parent Group shall be entitled to receive such records or documents proposed to be destroyed. At any time after the
Distribution Date when the Spinco Group or Parent Group proposes to destroy any Tax Records, Spinco or Parent, as appropriate, shall first notify
Remainco in writing and the Remainco Group shall be entitled to receive such records or documents proposed to be destroyed. The Parties will notify each
other in writing of any waivers or extensions of the applicable statute of limitations that may affect the period for which the foregoing records or other
documents must be retained.
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Section 8.2         Access to Tax Records. The Parties and their respective Affiliates shall make available to each other for inspection and

copying during normal business hours upon reasonable notice all Tax Records (including, for the avoidance of doubt, any pertinent underlying data
accessed or stored on any computer program or information technology system) in their possession and shall permit the other Party and its Affiliates,
authorized agents and representatives and any representative of a Taxing Authority or other Tax auditor direct access, during normal business hours upon
reasonable notice to any computer program or information technology system used to access or store any Tax Records, in each case to the extent reasonably
required by the other Party in connection with the preparation of Tax Returns or financial accounting statements, audits, litigation, or the resolution of items
pursuant to this Agreement. The Party seeking access to the records of the other Party shall bear all costs and expenses associated with such access,
including any professional fees.
 

ARTICLE IX
DISPUTE RESOLUTION

 
Section 9.1         Dispute Resolution. In the event of any dispute between the Parties as to any financial matter covered by this Agreement,

the Parties shall appoint a nationally recognized independent public accounting firm (the “Accounting Firm”) to resolve such dispute. In this regard, the
Accounting Firm shall make determinations with respect to the disputed items based solely on representations made by Remainco, Spinco, Parent, and their
respective representatives, and not by independent review, and shall function only as an expert and not as an arbitrator and shall be required to make a
determination in favor of one Party only. The Parties shall require the Accounting Firm to resolve all disputes no later than ninety (90) days after the
submission of such dispute to the Accounting Firm, but in no event later than the due date for the payment of Taxes or the filing of the applicable Tax
Return, if applicable, and agree that all decisions by the Accounting Firm with respect thereto shall be final and conclusive and binding on the Parties. The
Accounting Firm shall resolve all disputes in a manner consistent with this Agreement and, to the extent not inconsistent with this Agreement, in a manner
consistent with the Past Practices of Remainco and its Subsidiaries, except as otherwise required by applicable Law. The Parties shall require the
Accounting Firm to render all determinations in writing and to set forth, in reasonable detail, the basis for such determination. The fees and expenses of the
Accounting Firm shall be borne equally by Remainco, on the one hand, and Parent and Spinco, on the other hand.
 

ARTICLE X
MISCELLANEOUS PROVISIONS

 
Section 10.1       Entire Agreement; Construction. This Agreement shall constitute the entire agreement between the Parties with respect to

the subject matter hereof and shall supersede all previous negotiations, commitments, course of dealings and writings with respect to such subject matter.
Except as expressly set forth in this Agreement, the Separation Agreement or any Ancillary Agreement: (i) all matters relating to Taxes and Tax Returns of
the Parties and their respective Subsidiaries shall be governed exclusively by this Agreement and (ii) for the avoidance of doubt, in the event of any conflict
between this Agreement, on the one hand, and the Separation Agreement or any Ancillary Agreement, on the other hand, with respect to such matters, the
terms and conditions of this Agreement shall govern. Notwithstanding the foregoing, in the event of any conflict between this Agreement and the
Employee Matters Agreement with respect to the Company Equity Awards, the Spinco Equity Awards (as such terms are defined in the Employee Matters
Agreement), payroll Taxes, or Code Section 409A, the Employee Matters Agreement shall govern.
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Section 10.2       Interest on Late Payments. With respect to any payment between the Parties pursuant to this Agreement not made by the

due date set forth in this Agreement for such payment, the outstanding amount will accrue interest at a rate per annum equal to the rate in effect for
underpayments under Section 6621 of the Code from such due date to and including the payment date.
 

Section 10.3       Successors and Assigns. The provisions of this Agreement and the obligations and rights hereunder shall be binding upon,
inure to the benefit of and be enforceable by (and against) the Parties and their respective successors and permitted assigns.
 

Section 10.4       Subsidiaries. Each of the Parties shall cause to be performed, and hereby guarantees the performance of, all actions,
agreements and obligations set forth herein to be performed by any Subsidiary of such Party or by any entity that becomes a Subsidiary of such Party at and
after the Distribution Time, to the extent such Subsidiary remains a Subsidiary of the applicable Party.
 

Section 10.5       Assignability. This Agreement shall not be assignable, in whole or in part, directly or indirectly, by any party hereto
without the prior written consent of the other Party, and any attempt to assign any rights or obligations arising under this Agreement without such consent
shall be void.
 

Section 10.6       No Fiduciary Relationship. The duties and obligations of the Parties, and their respective successors and permitted assigns,
contained herein are the extent of the duties and obligations contemplated by this Agreement; nothing in this Agreement is intended to create a fiduciary
relationship between the Parties hereto, or any of their successors and permitted assigns, or create any relationship or obligations other than those explicitly
described.
 

Section 10.7       Further Assurances. Subject to the provisions hereof, the Parties hereto shall make, execute, acknowledge and deliver such
other instruments and documents, and take all such other actions, as may be reasonably required in order to effectuate the purposes of this Agreement and
to consummate the transactions contemplated hereby.
 

Section 10.8       Survival. Notwithstanding any other provision of this Agreement to the contrary, all representations, covenants and
obligations contained in this Agreement shall survive until the expiration of the applicable statute of limitations with respect to any such matter (including
extensions thereof).
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Section 10.9       Notices. All notices, requests, claims, demands and other communications under this Agreement and, to the extent

applicable shall be in English, shall be in writing and shall be given or made (and shall be deemed to have been duly given or made upon receipt) by
delivery in person, by overnight courier service, by registered or certified mail (return receipt requested), or by e-mail (provided confirmation of
transmission is electronically generated and kept on file by the sending party), to the respective Parties at the following addresses (or at such other address
for a Party as shall be specified in a notice given in accordance with this Section 10.9):
 

If to Remainco, to:
 

Inpixon
2479 E. Bayshore Road, Suite 195
Palo Alto, California 94303
Attn: Nadir Ali, Chief Executive Officer
Email: nadir.ali@inpixon.com

 
If to Spinco, to:

 
CXApp Holding Corp.
Four Palo Alto Square, Suite 200
3000 El Camino Real
Palo Alto, California 94306
Attn: Khurram Sheikh, Chief Executive Officer
Email: khurram@kins-tech.com

 
If to Parent, to:

 
KINS Technology Group Inc.
Four Palo Alto Square, Suite 200
3000 El Camino Real
Palo Alto, California 94306
Attn: Khurram Sheikh, Chief Executive Officer
Email: khurram@kins-tech.com

 
Section 10.10     Counterparts. This Agreement may be executed in more than one counterpart, all of which shall be considered one and the

same agreement, and shall become effective when one or more such counterparts have been signed by each of the Parties and delivered to each of the
Parties.
 

Section 10.11     Consents. Any consent required or permitted to be given by any Party to the other Party under this Agreement shall be in
writing and signed by the Party giving such consent and shall be effective only against such Party (and its Group).
 

Section 10.12     Expenses. Except as otherwise specified in this Agreement, or as otherwise agreed in writing between Remainco, Parent,
and Spinco, Remainco, Parent, and Spinco shall each be responsible for its own fees, costs and expenses paid or incurred in connection with this
Agreement.
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Section 10.13     Termination and Amendment. This Agreement may not be terminated, modified or amended except by an agreement in

writing signed by Remainco, Parent, and Spinco.
 

Section 10.14     Titles and Headings. Titles and headings to articles herein are inserted for the convenience of reference only and are not
intended to be a part of or to affect the meaning or interpretation of this Agreement.
 

Section 10.15     Severability. In the event any one or more of the provisions contained in this Agreement should be held invalid, illegal or
unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein shall not in any way be affected or
impaired thereby. The Parties shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable provisions with valid provisions, the
economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.
 

Section 10.16     Interpretation. The Parties have participated jointly in the negotiation and drafting of this Agreement. This Agreement
shall be construed without regard to any presumption or rule requiring construction or interpretation against the Party drafting or causing any instrument to
be drafted.
 

Section 10.17     No Duplication; No Double Recovery. Nothing in this Agreement is intended to confer to or impose upon any Party a
duplicative right, entitlement, obligation or recovery with respect to any matter arising out of the same facts and circumstances.
 

Section 10.18     No Waiver. No failure to exercise and no delay in exercising, on the part of any Party, any right, remedy, power or
privilege hereunder shall operate as a waiver hereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder preclude any
other or further exercise thereof or the exercise of any other right, remedy, power or privilege.
 

Section 10.19     Governing Law. This Agreement and any dispute arising out of, in connection with or relating to this Agreement shall be
governed by and construed in accordance with the Laws of the State of Delaware, without giving effect to the conflicts of laws principles thereof.
 

Section 10.20     Distribution Time. This Agreement shall become effective only upon the Distribution Time on the Distribution Date.
 

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of the day and year first above written.

 
 KINS TECHNOLOGY GROUP INC.
  
  
 By: /s/ Khurram Sheikh
  Name: Khurram P. Sheikh
  Title: Chief Executive Officer
  
  
 INPIXON
  
  
 By: /s/ Nadir Ali
  Name: Nadir Ali
  Title: Chief Executive Officer
  
  
 CXAPP HOLDING CORP.
  
  
 By: /s/ Nadir Ali
  Name: Nadir Ali
  Title: President
 

 



 
Exhibit 10.11

 
TRANSITION SERVICES AGREEMENT

 
This TRANSITION SERVICES AGREEMENT (this “Agreement”), effective as of the Distribution Time of the Separation and Distribution

Agreement (as defined below) (the “Effective Date”), by and between Inpixon, a Nevada corporation (“Inpixon”), and CXApp Holding Corp., a Delaware
corporation (“CXApp”). Each of Inpixon and CXApp may be referred to herein individually as a “Party” and collectively as the “Parties”.
 

WHEREAS, Inpixon and CXApp are parties to a certain Separation and Distribution Agreement dated as of September 25, 2022, among the Parties,
Design Reactor, Inc., a California corporation, and KINS Technology Group Inc., a Delaware corporation (the “Separation and Distribution Agreement”),
pursuant to which Inpixon has agreed to provide to CXApp, or CXApp has agreed to provide to Inpixon, the services described herein during the term of
this Agreement, on the terms and subject to the conditions contained herein.
 

NOW, THEREFORE, in consideration of the premises and the mutual promises and conditions hereinafter set forth and set forth in the Separation and
Distribution Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to
be legally bound, do hereby agree as set forth herein.
 

ARTICLE I
DEFINITIONS

 
1.1            Certain Defined Terms. Unless otherwise specifically provided herein, capitalized terms used, but not otherwise defined, herein shall have

the meanings ascribed thereto in the Separation and Distribution Agreement. As used herein, the following terms have the following meanings.
 

(a) “Affiliate(s)” means, with respect to a particular entity or Person, any Person that controls, is controlled by, or is under common control with
that Party. For the purpose of this definition, “control” will mean, direct or indirect ownership of more than 50% of the shares of stock entitled to vote
for the election of directors, in the case of a corporation, or more than 50% of the equity interest in the case of any other type of legal entity, status as a
general partner in any partnership, or any other arrangement whereby the entity or Person controls or has the right to control the board of directors or
equivalent governing body of a corporation or other entity, or the ability to cause the direction of the management or policies of a corporation or other
entity. For purposes of this Agreement, Inpixon and CXApp shall not be considered Affiliates of each other.

 
(b) “CXApp Recipient” means, with respect to a particular CXApp Transition Service, either CXApp or the applicable member of the CXApp

Group (as defined in the Separation and Distribution Agreement) receiving such CXApp Transition Service.
 

(c) “Governmental Authority” means (a) any court, agency, department, authority or other instrumentality of any national, state, county, city or
other political subdivision; (b) any public international organization; or (c) any department, agency or instrumentality thereof, including any company,
business, enterprise or other entity owned or controlled, in whole or in part, by any government.

 
(d) “Inpixon Recipient” means, with respect to a particular Inpixon Transition Service, either Inpixon or the applicable member of the Inpixon

Group (as defined in the Separation and Distribution Agreement) receiving such Inpixon Transition Service.
 



 

 
(e) “Intellectual Property” means any and all intellectual property and other proprietary rights throughout the world, including any and all state,

United States, international or foreign or other territorial or regional rights in, arising out of or associated with any of the following: (a) all patents and
applications therefor, including all related provisionals, continuations, continuations-in-part, divisionals, reissues, renewals and extensions (“Patents”),
(b) all inventions (whether patentable or not), invention disclosures, improvements, trade secrets, proprietary information, know how (including
formulations, specifications, formulae, manufacturing and other processes, operating procedures, methods, techniques and all research and
development information), technology, technical data and customer lists, and all documentation relating to any of the foregoing, (c) all copyrights,
copyrightable works, copyright registrations and applications therefor, including all rights of authorship, use, publication, reproduction, distribution,
performance and transformation (“Copyrights”), (d) all industrial designs and any registrations and applications therefor, (e) all domain names,
uniform resource locators and other names and locators associated with the internet (“Domain Names”), and all social media accounts and handles and
app registrations, (f) all trade names, logos, common law trademarks and service marks, trademark and service mark registrations and applications
therefor and all goodwill associated therewith (“Trademarks”), (g) all rights in databases and data collections, (h) all moral and economic rights of
authors and inventors, however denominated, (i) rights in computer software (including source code, object code, firmware, algorithms, operating
systems and specifications) and related technology, (j) all rights in content (including text, graphics, images, audio, video and data) and computer
software included on or used to operate and maintain any websites, including all rights in documentation, files, cgi and other scripts and programming
code, (k) all rights of publicity or privacy, including with respect to name, likeness or persona, and (l) all rights to sue or recover and retain damages
and costs and attorneys’ fees for the past, present or future infringement, dilution, misappropriation, or other violation of any of the foregoing
anywhere in the world.

  
(f) “Law” means any law (including common law), statute, code, ordinance, rule, regulation, order or charge of any Governmental Authority.

 
(g) “Person” means any individual, partnership, limited liability company, firm, corporation, association, trust, unincorporated organization or

other entity.
 

(h) “Personal Information” means any data or information that identifies, relates to, describes, is reasonably capable of being associated with, or
could reasonably be linked, directly or indirectly, with a particular natural person or household and any information derived from the foregoing.

 
(i) “Provider” means Inpixon with respect to the CXApp Transition Services or CXApp with respect to the Inpixon Transition Services, as

applicable.
 

(j) “Recipient” means the CXApp Recipient with respect to the CXApp Transition Services or the Inpixon Recipient with respect to the Inpixon
Transition Services, as applicable.

 
(k) “Representatives” means, as to any Person, such Person’s Affiliates and its and their successors, owners, controlling Persons, directors,

officers, employees, agents, representatives, subcontractors, or other third party acting for or on its behalf, including, as to Provider, any Vendor
providing any Transition Services as permitted in this Agreement.
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ARTICLE II

TRANSITION SERVICES PROVIDED
 

2.1            Transition Services.
 

(a) Upon the terms and subject to the conditions set forth in this Agreement, Inpixon shall provide, or cause one or more of its Representatives to
provide, to the applicable CXApp Recipient each of the services set forth on Schedule A attached hereto (hereinafter referred to individually as a
“CXApp Transition Service”, and collectively as the “CXApp Transition Services”), at the corresponding costs set forth on Schedule A, and the
CXApp Recipient agrees to receive the CXApp Transition Services and pay the costs therefor during the time period specified for each such CXApp
Transition Service in such Schedule or for such other time period as permitted pursuant to this Agreement (hereinafter referred to collectively as the
“CXApp Service Periods” for all of the CXApp Transition Services, and individually a “CXApp Service Period” for each CXApp Transition Service).
The Parties may amend the scale and scope of the CXApp Transition Services from time to time upon mutual agreement by executing a signed
amendment to Schedule A.

 
(b) Upon the terms and subject to the conditions set forth in this Agreement, CXApp shall provide, or cause one or more of its Representatives to

provide, to the applicable Inpixon Recipient each of the services set forth on Schedule B attached hereto (hereinafter referred to individually as a
“Inpixon Transition Service”, and collectively as the “Inpixon Transition Services”, and, together with the CXApp Transition Services, the
“Transition Services”), at the corresponding costs set forth on Schedule B, and the Inpixon Recipient agrees to receive the Inpixon Transition Services
and pay the costs therefor during the time period specified for each such Inpixon Transition Service in such Schedule or for such other time period as
permitted pursuant to this Agreement (hereinafter referred to collectively as the “Inpixon Service Periods” for all of the Inpixon Transition Services,
and individually a “Inpixon Service Period” for each Inpixon Transition Service, and, together with the CXApp Service Periods, the “Service
Periods”). The Parties may amend the scale and scope of the Inpixon Transition Services from time to time upon mutual agreement by executing a
signed amendment to Schedule B.

 
(c) If, during the Term, Recipient identifies in good faith any service that was provided by Provider or one of its Affiliates (excluding the

Recipient’s Group) to the Enterprise Apps Business (as defined in the Separation and Distribution Agreement) in the case of a CXApp Recipient or the
Inpixon Retained Business (as defined in the Separation and Distribution Agreement) in the case of an Inpixon Recipient, as applicable (the
“Applicable Business”), prior to the Effective Date that is not listed on Schedule A or Schedule B, as applicable, and is necessary to (i) effectuate the
Separation or (ii) operate the Applicable Business (an “Omitted Service”), then Recipient shall notify Provider thereof and the Parties shall cooperate
in good faith in determining whether there is a mutually acceptable arm’s length basis on which one Party will provide such Omitted Service to the
other Party in exchange for a fee which shall be set forth on an amended Schedule A or Schedule B as may be applicable.

 

2



 

 
2.2            Personnel; Affiliates; Vendors. In providing the Transition Services, Provider may, as it deems necessary or appropriate, (i) use the qualified

personnel of Provider or its Affiliates, and (ii) employ the services of qualified third parties (“Vendors”) to the extent that, and subject to the condition that,
such Vendor’s services (A) were utilized by or for the benefit of the Applicable Business prior to the Effective Date, (B) are routinely utilized to provide
similar services to other businesses of Provider or (C) are reasonably necessary for the efficient performance of such Transition Services. Notwithstanding
the foregoing, Provider shall not, without first complying with vendor diligence and other risk management processes and procedures at least as stringent as
Provider would undertake in the ordinary course of business for onboarding vendors or other service providers to perform the same or similar types of
services for Provider or its Affiliates (the “Vendor Diligence and Risk Management Standard”), employ the services of a Vendor in providing the
Transition Services if such Vendor will (i) have, process or otherwise have access to Recipient’s Confidential Information or Recipient’s information
systems; (ii) provide a material component of any Transition Service; (iii) provide a service, feature or functionality that is customer-facing or public-
facing; or (iv) use any Trademark of Recipient. Furthermore, each Party shall, and shall cause its Representatives to, comply, in all material respects, with
all Laws which may be applicable to the Transition Services. Each Party shall be responsible for its Representatives, including for such Representatives
adhering to any reasonable written health, safety, and security regulations and other published policies of the other Party provided in advance while on the
other Party’s premises or when given access to any equipment, computer, databases, systems, software, network or other files (collectively, “Systems”)
owned or controlled by the other Party (the “System Owner”). If a Party or one or more of its Representatives needs access to the premises or Systems of
the other Party or one or more of its Representatives to provide or receive the Transition Services (as applicable), then (x) the accessing Party shall advise
the other Party in writing in advance of such access of the name of each of the accessing Party’s Representatives who shall require such access, (y) the
accessing Party and its Representatives shall not attempt to obtain access to, use or interfere with any of the premises or Systems of the other Party or such
other Party’s Representatives, except to the extent permitted by the other Party or required to do so to provide or receive the Transition Services (as
applicable), and (z) the accessing Party and its Representatives shall not intentionally damage, disrupt or impair the normal operation of any of the premises
or Systems of the other Party or such other Party’s Representatives. Additionally, the accessing Party shall not (and shall ensure that its Representatives
shall not): (i) use the System Owner’s Systems to develop software, process data or perform any work or services other than for the purpose of exercising
its rights or performing its obligations under this Agreement or (ii) obtain, or attempt to obtain, access to any hardware, program or data stored in the
System Owner’s Systems except to the extent reasonably necessary to exercise the accessing Party’s rights or perform its obligations under this Agreement.
All user identification numbers and passwords for the Systems disclosed to the accessing Party, and any information obtained from the use of the System
Owner’s Systems, shall be deemed Confidential Information of the System Owner.
  

2.3            Coordinators. Each of Provider and Recipient shall nominate a representative to act as its primary contact person to coordinate the provision
of all Transition Services (collectively, the “Primary Coordinators”). Each Primary Coordinator may designate one or more service coordinators for each
specific Transition Service (the “Service Coordinators”). Each Party may treat an act of a Primary Coordinator or Service Coordinator of another Party as
being authorized by such other Party without inquiring behind such act or ascertaining whether such Primary Coordinator or Service Coordinator had
authority to so act, provided, however, that no such Primary Coordinator or Service Coordinator has authority to amend this Agreement. Provider and
Recipient shall advise each other promptly (in any case no more than five (5) business days) in writing of any change in the Primary Coordinators and any
Service Coordinator for a particular Transition Service, setting forth the name of the Primary Coordinator or Service Coordinator to be replaced and the
name of the replacement, and certifying that the replacement Primary Coordinator or Service Coordinator is authorized to act for such Party in all matters
relating to this Agreement, in the case of a Primary Coordinator or, in the case of a Service Coordinator, with respect to the Transition Service for which
such Service Coordinator has been designated. Provider and Recipient each agrees that all communications relating to the provision of the Transition
Services shall be directed to the Service Coordinators for such Transition Service with copies to the Primary Coordinators. Inpixon’s initial Primary
Coordinator shall be Nadir Ali. CXApp’s initial Primary Coordinator shall be Khurram Sheikh.
 

2.4            Level of Transition Services.
 

(a) Recipient acknowledges and agrees that Provider is not in the business of providing services to third parties and is entering into this Agreement
only in connection with the Separation and Distribution Agreement. Provider shall, and shall cause each of its Representatives to, provide the
Transition Services with substantially the same degree of skill, quality and standard of care as that utilized by Provider (or its Affiliates) to perform
similar activities in the six (6) month period (or twelve (12) month period solely with respect to activities that are customarily performed on an annual
basis) prior to the Effective Date, and, in any event, no less than with commercially reasonable care and diligence (collectively, the “Services
Standard”). Under no circumstances shall Provider or any of its Representatives be held accountable to a greater standard of care, efforts or skill than
the Services Standard in the performance of the Transition Services. Recipient acknowledges and agrees that the Transition Services do not include the
exercise of business judgment or general management.
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(b) If the Transition Services to be provided to Recipient materially increase in scale or in scope as compared to the level of the services

reasonably anticipated as of the Effective Date to be provided based on the projected growth or natural evolution of the Applicable Business, Provider
may, at its election, choose to not provide such increased scale or scope of Transition Services, and if Provider elects to perform such increased scale or
scope of Transition Services, all costs incurred in connection therewith shall be mutually agreed upon by Provider and Recipient prior to the time such
additional Transition Services are performed, shall be set forth in an amended Schedule A or Schedule B, as applicable, and shall be borne by
Recipient.

 
(c) In addition to being subject to the terms and conditions of this Agreement for the provision of the Transition Services, Provider and Recipient

each agree that the Transition Services provided by any Vendor shall be subject to the terms and conditions of any agreements between Provider and
such Vendor, which agreements shall be on substantially the same conditions as Provider would enter into with such Vendor for its own account, and
no such agreements shall be binding on Recipient after the Term hereof without Recipient’s express written consent. Provider shall consult with
Recipient concerning the terms and conditions of any such agreements to be entered into, or proposed to be entered into, or amended, with any Vendors
after the Effective Date.

 
(d) Without relieving Provider of its obligation to perform the Transition Services in accordance with the Services Standard, Provider shall not be

(i) obligated to perform the Transition Services to the extent that such performance would be unlawful or that would require Provider to violate
applicable Law; (ii) obligated to perform the Transition Services to the extent that such performance, in Provider’s reasonable determination, could
create deficiencies in Provider’s controls over financial information or adversely affect the maintenance of Provider’s financial books and records or
the preparation of its financial statements; (iii) obligated to hire any additional employees to perform the Transition Services or maintain the
employment of any specific employee; (iv) obligated to hire replacements for employees that resign, retire or are terminated; (v) obligated to enter into
retention agreements with employees or otherwise provide any incentive beyond payment of regular salary and benefits; (vi) prevented from
transferring after the Effective Date any employees who were supporting the business operations as of the Effective Date to support other business
operations for Provider or its Affiliates or to assume other roles with Provider or its Affiliates to the extent such employees are not required to provide
Transition Services; (vii) prevented from determining, in its sole discretion, the individual employees who will provide Transition Services; or
(viii) obligated to purchase, lease or license any additional equipment or software.

 
2.5            Location of Services Provided; Travel Expenses. Provider shall provide the Transition Services to Recipient from locations of Provider’s

choice in its sole discretion except to the extent the nature of the Transition Services necessitates performance at a specific location, as mutually agreed
upon by the Parties. Subject to Section 3.1, should the provision of the Transition Services require any directors, officers, employees, agents,
representatives, or subcontractors of Provider or its Affiliates to travel beyond fifty (50) miles from his or her employment location, Recipient shall
reimburse Provider for all reasonable travel-related out-of-pocket costs, consistent with Provider’s travel policy as provided to Recipient in advance in
writing.
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2.6            Limitation of Liability.

 
The Parties hereto acknowledge and agree that the Transition Services are provided by Provider: (a) at the request of Recipient in order to

accommodate it following the closing under the Separation and Distribution Agreement; (b) at the costs set forth on Schedule A or Schedule B hereto, as
applicable, and with no expectation of profit being made by Provider thereon; and (c) with the expectation that Provider is not assuming any financial or
operational risks, including those usually assumed by a service provider, except for those risks explicitly set forth herein. Accordingly, each Party agrees
that, absent gross negligence or willful misconduct, and except for breaches of Article V (Confidentiality) and except for a Party’s obligations under
Section 2.7 (Indemnification), the other Party, its Affiliates and their directors, officers, employees, representatives, consultants and agents shall not be
liable for any indirect, special, incidental or consequential damages, including lost profits or savings, whether or not such damages are foreseeable, or for
any third party claims relating to the Transition Services or to each Party’s performance under this Agreement. Notwithstanding anything to the contrary
contained herein, in the event Provider commits an error with respect to or incorrectly performs or fails to perform any Transition Service, at Recipient’s
request, Provider shall use commercially reasonable efforts and in good faith attempt to correct such error, re-perform or perform such Transition Service at
no additional cost to Recipient; provided that, absent gross negligence or willful misconduct, and assuming that Provider uses commercially reasonable
data backup processes, Provider shall have no obligation to recreate any lost or destroyed data to the extent the same cannot be cured by the re-performance
of the Transition Service in question.
  

2.7            Indemnification.
 

(a) Recipient shall indemnify, defend and hold harmless Provider and its Affiliates and its and their respective officers, directors, employees,
representatives, subcontractors and agents from and against any and all damages, liabilities, losses, taxes, fines, penalties, costs and expenses
(including, without limitation, reasonable fees of counsel) incurred by any of them in connection with any Third Party Claim (as defined below) (each,
a “Loss” and, collectively, the “Losses”) relating to, arising out of or resulting from or based on (i) Recipient’s material breach of this Agreement or
(ii) any gross negligence or willful misconduct of Recipient, except in each case of (i) or (ii) to the extent such Losses are subject to indemnification
pursuant to Section 2.7(b).

 
(b) Provider hereby agrees to indemnify, defend and hold harmless Recipient and its Affiliates and its and their respective officers, directors,

employees, representatives, subcontractors and agents from and against any and all Losses relating to, arising out of or resulting from (i) Provider’s
breach of this Agreement, (ii) any gross negligence or willful misconduct in the performance of its obligations under this Agreement or (iii) actual or
alleged infringement, misappropriation or violation of Intellectual Property arising out of or in connection with the receipt or use of the Transition
Services provided by or on behalf of Provider (excluding any actual or alleged infringement, misappropriation or violation of Intellectual Property to
the extent caused by (x) any instruction, information, designs, specifications, or other materials provided by Recipient to Provider, (y) use of the
Services in combination with any materials or equipment not supplied or specified by Provider or (z) any modifications or changes made to the
Services by or on behalf of any Person other than Provider), except in each case of (i), (ii) or (iii) to the extent such Losses are subject to
indemnification pursuant to Section 2.7(a).

 
2.8            Indemnification Procedures.

 
(a) If any claim or demand is made by a third party (including any action or proceeding commenced or threatened to be commenced) with respect

to which a Party seeking indemnification (the “Indemnified Party”) intends to seek indemnity under Section 2.7 (a “Third Party Claim”), the
Indemnified Party shall promptly give written notice thereof to the other Party (the “Indemnifying Party”) indicating, with reasonable specificity, the
nature of such Third Party Claim, the basis therefor, and a copy of any documentation received from such third party. A failure by the Indemnified
Party to give notice and to tender the defense of any action or proceeding in a timely manner pursuant to this Section 2.8(a) shall not limit the
obligation of the Indemnifying Party under Section 2.7, except to the extent such Indemnifying Party is actually and materially prejudiced thereby.
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(b) Upon receipt of a notice for indemnity from the Indemnified Party pursuant to Section 2.8(a) with respect to any Third Party Claim, the

Indemnifying Party shall have the right to assume the defense of, at its own expense and by its own counsel, any such Third Party Claim. If the
Indemnifying Party shall, in accordance with the immediately preceding sentence, undertake to compromise or defend any such Third Party Claim, it
shall notify the Indemnified Party of its intention to do so, and the Indemnified Party shall agree to cooperate with the Indemnifying Party and its
counsel in the compromise of, or defense against, any such Third Party Claim; provided that the Indemnifying Party shall not settle or compromise any
such Third Party Claim without the written consent of the Indemnified Party (not to be unreasonably withheld, conditioned or delayed) unless such
settlement or compromise fully and irrevocably releases the Indemnified Party in connection with such Third Party Claim and provides relief
consisting solely of money damages borne by the Indemnifying Party. Notwithstanding an election of the Indemnifying Party to assume the defense of
such Third Party Claim, the Indemnified Party shall have the right to employ separate legal counsel, its own cost and expense, and to participate in the
defense thereof.

 
2.9            Modification of Transition Services Procedures.

 
(a) Without limiting Section 2.4, Provider may make changes from time to time in its standards and procedures for performing the Transition

Services, provided that any such change shall not interfere in any material respect with the continued provision or cost of the Transition Services.
Notwithstanding the foregoing sentence, unless required by Law, Provider shall not implement any substantial or material changes to such standards
and procedures in a manner affecting the operation of the Applicable Business unless Recipient agrees in writing to such changes and Provider gives
Recipient ten (10) business days to adapt its operations to accommodate such changes to the extent commercially reasonable.

 
(b) During the term of this Agreement, if Recipient intends to make any changes that may affect the provision of any of the Transition Services,

Recipient shall provide Provider with a plan identifying any changes as soon as reasonably practicable, but in any case no less than ten (10) business
days before implementing such changes; provided, however, that Provider shall not be required to alter the method in which it provides any of the
Transition Services or increase the level of any such Transition Services in any material manner except as expressly provided herein; provided, further,
however, that the failure of Recipient to provide such notice shall not alter or diminish Provider’s obligations to provide the Transition Services on the
terms set forth herein except where the failure to provide notice has materially increased Provider’s cost or burden to provide such Transition Service.

 
2.10            Cooperation. The Parties will use commercially reasonable efforts to reasonably cooperate and cause each of their respective

Representatives to reasonably cooperate in a professional and workmanlike manner with each other to the extent necessary to assist the other Party in
performance of its obligations under this Agreement, including with respect to the provision and receipt of the Transition Services. Such cooperation shall
include exchanging information relevant to and reasonably necessary for the provision or receipt of the Transition Services hereunder and the performance
of such other duties and tasks as may be reasonably required for the provision or receipt of the Transition Services. Without limiting the foregoing:
 

(a) Recipient shall permit Provider and its Representatives reasonable access during regular business hours (or otherwise upon reasonable prior
notice) to any data, records and personnel involved in receiving or overseeing the Transition Services as reasonably required by Provider to facilitate
Provider’s performance of this Agreement. Any such data and records shall be subject to Article V. Before the Parties exchange any Personal
Information in connection with the Transition Services, the Parties will enter into a data processing agreement in accordance with applicable Laws.
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(b) Provider shall obtain at its sole cost and expense any consents, licenses, waivers or approvals necessary to permit Provider to perform its

obligations hereunder; provided, however, that under no circumstances shall Provider be relieved of its obligation to provide the relevant part of any
Transition Services to the extent that Provider is unable to obtain necessary third party consents, licenses, waivers or approvals relating to such part of
the Transition Services.

 
(c)  Recipient shall obtain all necessary consents, licenses, waivers and approvals necessary for it to receive the Transition Services and perform

its obligations under this Agreement.
 

ARTICLE III
COMPENSATION

 
3.1            Consideration. As consideration for the Transition Services, Recipient shall pay to Provider the amount specified for each such Transition

Service as set forth in Schedule A or Schedule B, as applicable, including any “pass-through costs” expressly identified as such in Schedule A or Schedule
B, as applicable. The fees set forth on Schedule A and Schedule B will be equitably reduced if any Transition Service is suspended, terminated or removed
from the scope of this Agreement and will be equitably prorated for partial months. In addition, Recipient shall reimburse Provider (upon receipt of
applicable receipts and other reasonable supporting documentation if requested by Provider) for all reasonable documented out of pocket costs of Provider
in connection with performance of the Transition Services by Provider, including: (a) shipping and transportation costs (including the cost of any insurance
related thereto), duties and other taxes (excluding taxes on Provider’s income); (b) travel-related costs, (c) out of pocket costs or expenses incurred with
third parties by Provider, its Affiliates or subcontractors, including for the extraction, conversion and transfer of data and (d) any other out of pocket costs
and expenses incurred with third parties described herein as reimbursable by Provider (the “Reimbursable Expenses”); provided that if any particular
Reimbursable Expense exceeds Two Thousand Five Hundred Dollars ($2,500), Provider must obtain Recipient’s consent prior to any obligation of
Recipient to reimburse Provider for such Reimbursable Expense; provided, further that until Recipient consents to such Reimbursable Expenses exceeding
Two Thousand Five Hundred Dollars ($2,500), Provider shall not be required to provide the relevant part of the Transition Services for which such
Reimbursable Expenses exceeding Two Thousand Five Hundred Dollars ($2,500) is necessary.
 

3.2            Invoices. Provider shall, on a monthly basis within fifteen days of the last day of each calendar month, submit a single itemized invoice to
Recipient for all Transition Services provided to Recipient during such month. All invoices shall be sent to the attention of the Primary Coordinators at the
address set forth in Section 7.5 hereof or to such other address as Recipient shall have specified by notice in writing to Provider.
 

3.3            Payment of Invoices.
 

(a) Recipient shall pay any undisputed invoice for Transition Services promptly but in no event later than thirty (30) days after the date of receipt
of such invoice and such payment shall be made by wire transfer of immediately available funds to such bank account as shall have been notified in
writing to Recipient by Provider. Payment of all invoices in respect of the Transition Services shall be made by check or electronic funds transmission
in U.S. Dollars, without any offset or deduction of any nature whatsoever (except that offset or deduction may be made in regard to other invoiced
amounts due under this Agreement or to the extent of a dispute in good faith concerning amounts due under this Agreement). All payments shall be
made to the account designated by Provider to Recipient.

 

7



 

 
(b) If any payment is not paid when due (except to the extent disputed in good faith) and Recipient does not make such payment within sixty (60)

days of receiving a past-due notice from Provider, Provider shall have the right, without any liability to Recipient, or anyone claiming by or through
Recipient, to, upon written notice to Recipient, immediately cease providing any or all of the Transition Services provided by Provider to Recipient or
to terminate this Agreement in its entirety, which right may be exercised by Provider in its sole and absolute discretion. Notwithstanding the above,
Provider shall not cease providing any Transition Service or terminate this Agreement if such lack of payment is due to a good faith dispute, the details
of which Recipient has indicated to Provider in writing.

 
3.4            Taxes. The amount specified for each Transition Service as set forth in Schedule A and Schedule B does not include any applicable sales,

use, transfer, value-added, goods or services Taxes or similar Taxes imposed or assessed on the provision of the Transition Services (other than gross-
receipts based Taxes, and not including any Taxes based upon or calculated by reference to net income, receipts or capital) (“Sales and Services Taxes”),
and such Sales and Services Taxes will be separately stated on the relevant invoice. Provider shall be entitled to charge and collect from the Recipient an
additional amount equal to such Sales and Service Taxes and shall timely remit such Taxes to the appropriate tax authorities. Provider shall be responsible
for any Losses (including any deficiency, interest and penalties) imposed as a result of a failure to timely remit such Taxes if and only if Recipient timely
remits such additional amount to Provider; otherwise Recipient shall be responsible for such Losses and shall hold Provider harmless in respect of them.
Provider shall cooperate with the Recipient and take any requested action in order to minimize any Sales and Services Taxes imposed on the sale of the
Transition Services, including timely providing resale or other applicable Tax exemption certificates or other documentation necessary to support Tax
exemption.
 

ARTICLE IV
OWNERSHIP OF INTELLECTUAL PROPERTY

 
4.1            Ownership; Delivery. Each Party retains the ownership and title to any and all of its data and Intellectual Property as of the Effective Date.

Except as expressly set forth herein, neither Party will obtain, by virtue of this Agreement or the Transition Services, by implication or otherwise, any
rights of ownership or use of any property or Intellectual Property owned by the other. All Intellectual Property conceived, created or made by Provider or
any of its Representatives (whether alone or jointly with Recipient) in the course of Provider’s performance of the Transition Services and other activities
under this Agreement to the extent (a) related to the Applicable Business or (b) based on, derived from, or improvements of any of Recipient’s
(i) background Intellectual Property or (ii) Confidential Information or (c) generated by Recipient’s use of a Transition Service in the ordinary course of
operating the Applicable Business (copyrights in reports, documents or data generated through Recipient’s use of a Transition Service) (altogether, (a) and
(b) and (c), the “Assigned IP”) shall be solely owned by Recipient, and Provider hereby assigns to Recipient all of Provider’s right, title, and interest in and
to such Assigned IP. All other Intellectual Property conceived, created or made by Provider or any of its Representatives in the course of Provider’s or such
Representative’s performance of any Transition Services or other activities under this Agreement shall be solely owned by Provider. All Intellectual
Property created or developed by Recipient or any of its Representatives in connection herewith shall be owned by Recipient.
 

4.2            Limited Licenses.
 

(a) Recipient (on behalf of itself and its controlled Affiliates) hereby grants to Provider a limited, non-exclusive, royalty-free, non-transferable
license, with the right to grant sublicenses to its Affiliates and its and their subcontractors during the Service Periods, under the Intellectual Property
owned or controlled by Recipient, solely to the extent necessary for Provider and its Affiliates and its and their subcontractors to perform the
Transition Services hereunder for the benefit of Recipient during the applicable Services Period.
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(b) Provider (on behalf of itself and its controlled Affiliates) hereby grants to Recipient and its Affiliates a limited, non-exclusive, royalty-free,

non-transferable license, with the right to grant sublicenses to its and their Affiliates and subcontractors, under the Intellectual Property owned or
controlled by Provider, solely to the extent necessary for Recipient and its Affiliates and its and their subcontractors to (i) receive the Transition
Services during the applicable Service Period or (ii) use or exploit any deliverables provided by Provider to Recipient as part of the Transition Services
in the operation of the Applicable Business.

 
ARTICLE V

CONFIDENTIALITY
 

5.1            Confidential Information.
 

(a) Each Party recognizes that in the performance of this Agreement, or as a result of the Parties’ ongoing relationship, Confidential Information
(as defined in the Separation and Distribution Agreement) belonging to the other Party regarding the Transition Services may be disclosed or become
known to the Party or its Affiliates. Unless otherwise expressed in writing to the other Party, confidential information and confidential materials
concerning a Party’s business and products (including information and materials contained in technical data, information concerning the Applicable
Business, financial information and data, strategies and marketing and customer information), including that expressed orally, that is exchanged
between the Parties in connection with the performance of this Agreement shall be considered to be Confidential Information.

 
(b) Notwithstanding any termination of this Agreement, Provider and Recipient shall hold and shall cause their respective Representatives to hold,

in strict confidence (and not to disclose or release or, except as otherwise permitted by this Agreement or the Separation and Distribution Agreement,
use, including for any ongoing or future commercial purpose, without the prior written consent of the Party to whom the Confidential Information
relates (which may be withheld in such Party’s sole and absolute discretion, except where disclosure is required by applicable Law), any and all
Confidential Information concerning or belonging to the other Party or its Affiliates; provided that each Party may disclose, or may permit disclosure
of, Confidential Information: (i) to its respective auditors, attorneys, financial advisors, bankers and other appropriate consultants and advisors who
have a need to know such Information (as defined in the Separation and Distribution Agreement) for auditing and other non-commercial purposes and
are informed of the obligation to hold such Information confidential and in respect of whose failure to comply with such obligations, the applicable
Party will be responsible, (ii) if any Party or its Affiliates or any of its respective Subsidiaries is required or compelled to disclose any such
Confidential Information by judicial or administrative process or by other requirements of Law or stock exchange rule or is advised by outside counsel
in connection with a proceeding brought by a Governmental Authority that it is advisable to do so, (iii) as required in connection with any legal or
other proceeding by one Party against the other Party or in respect of claims by one Party against the other Party brought in a proceeding, (iv) as
necessary in order to permit a Party to prepare and disclose its financial statements in connection with any regulatory filings or tax returns, (v) as
necessary for a Party to enforce its rights or perform its obligations under this Agreement or the Separation and Distribution Agreement, (vi) to
Governmental Authorities in accordance with applicable procurement regulations and contract requirements or (vii) to other Persons in connection
with their evaluation of, and negotiating and consummating, a potential strategic transaction, to the extent reasonably necessary in connection
therewith, provided an appropriate and customary confidentiality agreement has been entered into with the Person receiving such Confidential
Information at least as protective of such Confidential Information as this Agreement. Notwithstanding the foregoing, in the event that any demand or
request for disclosure of Confidential Information is made by a third party pursuant to clause (ii), (iii), (v) or (vi) above, each Party, as applicable, shall
promptly notify (to the extent permissible by Law) the Party to whom the Confidential Information relates of the existence of such request, demand or
disclosure requirement and shall provide such affected Party a reasonable opportunity to seek an appropriate protective order or other remedy, which
such Party will cooperate in obtaining to the extent reasonably practicable. In the event that such appropriate protective order or other remedy is not
obtained, the Party which faces the disclosure requirement shall furnish only that portion of the Confidential Information that is required to be
disclosed and shall take commercially reasonable steps to ensure that confidential treatment is accorded such Confidential Information.
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(c) Each Party acknowledges that it and its Affiliates may have in its or their possession confidential or proprietary Information of third parties

that was received under confidentiality or non-disclosure agreements with such third party while such Party or its Affiliates were part of the Inpixon
Group. Each Party shall comply, shall cause its Affiliates to comply, and shall cause its and their respective officers, employees, agents, consultants
and advisors (or potential buyers) to comply, with all terms and conditions of any such third-party agreements entered into prior to the Effective Date,
with respect to any confidential and proprietary Information of third parties to which it or any other member of its Group has had access.

 
(d) Notwithstanding anything to the contrary set forth herein, (i) the Parties shall be deemed to have satisfied their obligations hereunder with

respect to Confidential Information if they exercise at least the same degree of care that applies to Inpixon’s confidential and proprietary information
pursuant to policies in effect as of the Effective Date and (ii) confidentiality obligations provided for in any Contract between each Party or its
Affiliates or Subsidiaries and their respective employees shall remain in full force and effect. Notwithstanding anything to the contrary set forth herein,
Confidential Information of a Party in the possession of and used by the other Party as of the Effective Date may continue to be used by such Party in
possession of the Confidential Information in and only in the operation of the Applicable Business; provided that such Confidential Information may
only be used by such Party and its officers, employees, agents, consultants and advisors in the specific manner and for the specific purposes for which
it is used as of the Effective Date, and may only be shared with additional officers, employees, agents, consultants and advisors of such Party on a
need-to-know basis exclusively with regard to such specified use; provided further that such Confidential Information may be used only so long as the
Confidential Information is maintained in confidence and not disclosed in violation of this Section 5.1.

 
(e) The Parties agree that irreparable damage may occur in the event that the provisions of this Section 5.1 were not performed in accordance with

their specific terms. Accordingly, it is hereby agreed that the Parties shall be entitled to seek an injunction or injunctions to enforce specifically the
terms and provisions hereof in any court having jurisdiction, this being in addition to any other remedy to which they are entitled at law or in equity.

 
(f) Upon expiration of the Service Periods or termination of this Agreement for any reason whatsoever, except for such retention and use as

expressly provided for in the Separation and Distribution Agreement, each Party shall not disclose and shall make no further use of the other Party’s
Confidential Information and upon written request shall immediately destroy or, with respect to Confidential Information in written or other tangible
form (including all copies thereof), return to the other Party, all such Confidential Information; provided that (i) each Party shall be entitled to retain
one record copy in its legal department solely to determine the extent of its continuing obligations or as otherwise required to comply with applicable
Law, and (ii) neither Party nor its Representatives shall be required to expunge Confidential Information from computer archiving conducted as part of
established record retention policies (provided that the foregoing shall not be deemed to permit the accessing, retrieval or use of any Confidential
Information).
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ARTICLE VI

TERM
 

6.1            Term. This Agreement shall commence on the Effective Date and shall continue in full force and effect until the earliest of (a) the date on
which this Agreement is terminated in accordance with this Article VI or (b) the expiration of the last Service Period, such that Provider is no longer
obligated to provide any Transition Services pursuant to this Agreement (the “Term”). If no expiration date is provided for any Transition Service, then
such Transition Service will terminate twelve (12) months after the Effective Date, provided that Recipient shall have the right to an extension of each or
any Transition Service for up to six (6) months by providing written notice to Provider in advance of the original termination date for such Transition
Service if, prior to such request for extension, Recipient has used commercially reasonable efforts to establish analogous capabilities of its own. The Parties
will discuss in good faith any subsequent requests to further extend the Transition Services.
 

6.2            Termination of Services.
 

(a) Recipient may, at any time prior to the end of the Service Period for any Transition Service(s) and upon thirty (30) days’ prior written notice to
Provider, terminate any Transition Service(s) or this Agreement in its entirety, whereupon, from and after the date of termination specified in such
written notice, Provider’s obligation to provide such Transition Service(s) to Recipient shall cease and Recipient shall have no obligation to pay
Provider for such Transition Service(s); provided that if termination of any Transition Service would materially inhibit Provider’s ability to provide or
prevents Provider from providing any other Transition Services as indicated in Schedule A or Schedule B, as applicable (“Bundled Services”), such
other Bundled Services shall also shall be deemed terminated, subject to Recipient’s prior written consent of such termination; and provided further
that partial reduction of any specific Transition Service may only be made with the prior written consent of Provider, which consent shall not be
unreasonably withheld, delayed or conditioned.

 
(b) Except as set forth in Section 3.3(b), in the event that either Party breaches any of its material obligations under this Agreement (the

“Breaching Party”), the other Party may terminate this Agreement in its entirety upon thirty (30) days’ prior written notice (such thirty (30) day
period, the “Notice Period”) to the Breaching Party, specifying the breach and its claim of right to terminate; provided, that the termination of this
Agreement shall not become effective at the end of the Notice Period if (i) the Breaching Party cures such breach during the Notice Period or (ii) such
breach cannot be cured during the Notice Period and the Breaching Party commences and diligently pursues actions to cure such breach within the
Notice Period, in which case the Breaching Party shall have an additional thirty (30) day period to cure such breach before such termination shall
become effective.

 
(c) Either Party may terminate this Agreement in its entirety immediately upon written notice to the other Party if the other Party (i) files in any

court or with any other Governmental Authority, pursuant to any Law of any state or country, a petition in bankruptcy or insolvency or for
reorganization or for an arrangement or for the appointment of a receiver or trustee of such other Party or of its assets; (ii) is served with an involuntary
petition against it, filed in any insolvency proceeding, and such petition is not dismissed within sixty (60) days after the filing thereof; (iii) consents to
the appointment or taking possession by a receiver, liquidator, assignee, custodian, trustee, sequestrator (or similar official) of such other Party or for
any substantial part of its property or makes any assignment for the benefit of creditors; (iv) admits in writing its inability to pay its debts generally as
they become due; or (v) has issued or levied against its property any judgment, writ, warrant of attachment or execution or similar process that
represents a substantial portion of its property.
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(d) Any Transition Service, or this Agreement in its entirety, may be terminated upon the mutual written agreement of Provider and Recipient at

any time.
 

6.3            Termination of Obligations. Recipient specifically agrees and acknowledges that all obligations of Provider to provide each Transition
Service shall immediately cease upon the expiration of the Service Period (as may be extended as set forth in this Agreement) for such Transition Service,
and Provider’s obligations to provide all of the Transition Services shall immediately cease upon termination of this Agreement. Recipient shall bear sole
responsibility for instituting permanent services, or obtaining replacement services, in respect of any Transition Service terminated in accordance with the
provisions hereof, and, except to the extent provided in the Schedules, Provider shall bear no liability for Recipient’s failure to implement or obtain such
service or for any difficulties in transitioning from the Transition Service to such permanent or replacement service.
 

6.4            Accrued Rights. Termination or expiration of this Agreement for any reason shall be without prejudice to any rights that shall have accrued
to the benefit of a Party prior to such termination or expiration. Such termination or expiration shall not relieve a Party from obligations that are expressly
indicated to survive the termination or expiration of this Agreement.
 

6.5            Surviving Obligations. Without limiting the foregoing, Article I, Article V and Article VII and Sections 2.7, 2.8, 2.9, 3.2 (solely with respect
to accrued, unpaid fees as of such termination or expiration), 3.3 (solely with respect to accrued, unpaid fees as of such termination or expiration), 4.1,
4.2(b)(ii), 6.3 and 6.5 shall survive the termination or expiration of this Agreement for any reason.
 

ARTICLE VII
MISCELLANEOUS

 
7.1            Non-Solicitation. During the Term of this Agreement and for a period of one (1) month after the Term, neither Party shall, directly or

indirectly, in any manner solicit or induce for employment, or hire or engage the services of, any employee of the other Party without the other Party’s prior
written consent. A general advertisement or notice of a job listing or opening or other similar general publication of a job search or availability of
employment positions, including on the internet, shall not be construed as a solicitation or inducement for the purposes of this provision.
 

7.2            Force Majeure. Provider shall not be liable for any failure to perform or any delays in performance (other than the payment of money owed
and the providing of indemnity and defense), and Provider shall not be deemed to be in breach or default of its obligations set forth in this Agreement, if, to
the extent and for so long as, such failure or delay is due to any causes that are beyond its reasonable control and not to its fault or negligence, including,
such causes as acts of God, epidemic, pandemic, natural disasters, fire, flood, severe storm, earthquake, civil disturbance, strike, lockout, riot, order of any
court or administrative body, embargo, acts of government, war (whether or not declared), acts of terrorism, or other similar causes. For clarity, in the event
of any such delay, the time for performance shall be extended for a period equal to the time lost by reason of the delay.
 

7.3            Complete Agreement; Construction. This Agreement, including the Schedules hereto, shall constitute the entire agreement between the
Parties with respect to the subject matter hereof and shall supersede all previous negotiations, commitments and writings with respect to such subject
matter. In the event of any inconsistency between this Agreement and any Schedule hereto, this Agreement shall prevail. No rule of construction that
disfavors the drafting party will apply to this Agreement. As used in this Agreement, “including” and words of similar import mean “including but not
limited to.” The use of “or” will not be deemed to be exclusive.
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7.4            Counterparts. This Agreement may be executed in one or more counterparts, all of which shall be considered one and the same agreement,

and shall become effective when one or more such counterparts have been signed by each of the Parties and delivered to the other Party.
 

7.5            Notices. All notices and other communications hereunder shall be in writing and hand delivered or mailed by registered or certified mail
(return receipt requested) or sent by any means of electronic message transmission with delivery confirmed (by read receipt, voice or otherwise) to the
parties at the following addresses (or at such other addresses for a party as shall be specified by like notice) and will be deemed given on the date on which
such notice is received:
 

To Inpixon:
 

Inpixon
2479 E. Bayshore Road, Suite 195
Palo Alto, California 94303
Attn: Nadir Ali, Chief Executive Officer
Email: nadir.ali@inpixon.com

 
To CXApp:

 
CXApp Holding Corp.
Four Palo Alto Square, Suite 200
3000 El Camino Real
Palo Alto, California 94306
Attn: Khurram Sheikh, Chief Executive Officer
Email: khurram@kins-tech.com

 
7.6            Waivers. The failure of any Party to require strict performance by any other Party of any provision in this Agreement will not waive or

diminish that Party’s right to demand strict performance thereafter of that or any other provision hereof.
 

7.7            Amendments. This Agreement may not be modified or amended except by an agreement in writing signed by each of the Parties hereto.
 

7.8            Assignment. This Agreement shall not be assignable, in whole or in part, directly or indirectly; provided, however, that (a) either Party may
assign this Agreement without the other’s consent to any of its controlled Affiliates and (b) either Party may assign this Agreement in its entirety to any
successor to its business, whether by merger, reorganization or otherwise; provided, further, that any such assignment shall not relieve the assignor of its
obligations under this Agreement. Any attempt to assign any rights or obligations arising under this Agreement in contravention with this paragraph shall
be null and void ab initio.
 

7.9            Successors and Assigns. The provisions of this Agreement shall be binding upon, inure to the benefit of and be enforceable by the Parties
and their respective successors and permitted assigns.
 

7.10            Third Party Beneficiaries. This Agreement is solely for the benefit of the Parties hereto and should not be deemed to confer upon third
parties any remedy, claim, liability, reimbursement, claim of action or other right in excess of those existing without reference to this Agreement.
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7.11            Title and Headings. Titles and headings to sections herein are inserted for the convenience of reference only and are not intended to be a

part of or to affect the meaning or interpretation of this Agreement.
 

7.12            Schedules. The Schedules to this Agreement shall be construed with and as an integral part of this Agreement to the same extent as if the
same had been set forth verbatim herein.
 

7.13            Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware (without regard
to its conflicts of Law doctrines).
 

7.14            Jurisdiction; Waiver of Jury Trial.
 

(a)            Any proceeding or action based upon, arising out of or related to this Agreement or the transactions contemplated hereby must
be brought in the Court of Chancery of the State of Delaware (or, to the extent such court does not have subject matter jurisdiction, the Superior Court of
the State of Delaware), or, if it has or can acquire jurisdiction, in the United States District Court for the District of Delaware, and each of the parties
irrevocably and unconditionally (i) consents and submits to the exclusive jurisdiction of each such court in any such proceeding or action, (ii) waives any
objection it may now or hereafter have to personal jurisdiction, venue or to convenience of forum, (iii) agrees that all claims in respect of the proceeding or
action shall be heard and determined only in any such court, and (iv) agrees not to bring any proceeding or action arising out of or relating to this
Agreement or the transactions contemplated hereby in any other court. Nothing herein contained shall be deemed to affect the right of any party to serve
process in any manner permitted by Law or to commence Legal Proceedings or otherwise proceed against any other party in any other jurisdiction, in each
case, to enforce judgments obtained in any action, suit or proceeding brought pursuant to this Section 7.14.
 

(b)            EACH PARTY HERETO ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE
UNDER THIS AGREEMENT AND THE TRANSACTIONS CONTEMPLATED HEREBY IS LIKELY TO INVOLVE COMPLICATED AND
DIFFICULT ISSUES, AND THEREFORE EACH SUCH PARTY HEREBY IRREVOCABLY, UNCONDITIONALLY AND VOLUNTARILY
WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY ACTION, SUIT OR PROCEEDING
DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS
CONTEMPLATED HEREBY.
 

7.15            Enforcement. The parties hereto agree that irreparable damage for which monetary damages, even if available, would not be an adequate
remedy could occur in the event that any of the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise
breached. It is accordingly agreed that the parties shall be entitled to an injunction or injunctions to prevent any breach, or threatened breach, of this
Agreement and to specific enforcement of the terms and provisions of this Agreement, without proof of damages, in addition to any other remedy to which
any party is entitled at law or in equity. In the event that any action shall be brought in equity to enforce the provisions of this Agreement, no party shall
oppose the granting of specific performance and other equitable relief or allege, and each party hereby waives the defense, that there is an adequate remedy
at law, and each party agrees to waive any requirement for the securing or posting of any bond in connection therewith. The parties hereto acknowledge and
agree that the right of specific enforcement is an integral part of the transactions contemplated hereby and without that right, none of the parties hereto
would have entered into this Agreement.
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7.16            Severability. In the event any one or more of the provisions contained in this Agreement should be held invalid, illegal or unenforceable in

any respect, the validity, legality and enforceability of the remaining provisions contained herein and therein shall not in any way be affected or impaired
thereby. The Parties shall endeavor in good-faith negotiations to replace the invalid, illegal or unenforceable provisions with valid provisions, the economic
effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.
 

7.17            Relationship of Parties. Nothing in this Agreement shall be deemed or construed by the Parties or any third party as creating a partnership
or the relationship of principal and agent or joint venturer between the Parties, it being understood and agreed that no provision contained herein, and no act
of the Parties, shall be deemed to create any relationship between the Parties other than the relationship of Provider and Recipient of the Transition Services
nor be deemed to vest any rights, interests or claims in any third parties.
 

7.18            Insurance. During the Term, Provider shall carry commercially appropriate and customary levels of insurance with a reputable insurance
provider covering business interruptions and general liability insurance (including errors & omissions and contractual liability) to protect its own business
and property interests.
 

7.19            Audit. During the term of this Agreement and for one (1) year thereafter (or such longer period as may be required by applicable Law),
Provider and Recipient shall each use commercially reasonable efforts to maintain complete and accurate records related to any Transition Service
provided, fees invoiced and payments made hereunder (the “Service Records”). Recipient may request a certified audit of Provider’s Service Records from
the date of commencement of the Transition Services to be performed by an independent certified public accountant which (a) is reasonably acceptable to
Provider and (b) may not be compensated on a contingency basis or otherwise have any financial interest in the outcome of such audit. Any such audit shall
be at the expense of Recipient. Recipient may not request such an audit more than one (1) time within any twelve (12) month period with respect to any
particular Transition Service. The accountant shall be required to execute a confidentiality and non-disclosure agreement if requested by Provider and shall
hold all information confidential. The accountant may reveal to Recipient only the amounts of any underpayment or under reimbursement, or overbilling,
as applicable. The accountant shall provide to Provider a final report of its work, including both overbilling and underpayment information. The audit shall
take place during normal business hours and upon reasonable notice and such accountant shall use commercially reasonable efforts to minimize
interference with the normal business activities of Provider. If any audit reveals an overpayment by Recipient, Provider shall promptly refund to Recipient
any such overpayment. In addition, if any audit reveals an overpayment by Recipient exceeding fifteen percent (15%) during the audited period, Provider
shall reimburse Recipient for the costs of conducting such audit; provided, however, in no event shall such costs exceed $25,000. If any audit reveals an
underpayment by Recipient, Recipient shall promptly pay Provider such underpayment amount.
 

[Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective Date.

 
 INPIXON
  
 By: /s/ Nadir Ali
  Name: Nadir Ali
  Title: CEO
  
 CXAPP HOLDING CORP.
  
 By: /s/ Nadir Ali
  Name: Nadir Ali
  Title: President
 

 



 
Exhibit 10.12

 
CONSULTING AGREEMENT

 
This Consulting Agreement (“Agreement”) is made as of March 14, 2023 (“Effective Date”) by and between Design Reactor, Inc. (to be renamed
CXApp US, Inc.), a California corporation (“Company”), and 3AM LLC, a Delaware limited liability company (“Consultant”).
 

WHEREAS, pursuant to the terms and conditions of that certain Separation and Distribution Agreement, dated as of September 25, 2022 (the
“Separation Agreement”), by and among Company, Inpixon (“Inpixon”), CXApp Holding Corp., and KINS Technology Group Inc. (“KINS”), Inpixon
has separated its Enterprise Apps Business (as defined in the Separation Agreement) from the Inpixon Retained Business (as defined in the Separation
Agreement) (the “Separation”) and, has completed the Distribution and Merger (as defined in the Separation Agreement) with KINS;
 

WHEREAS, in addition to general business and management matters, Consultant has knowledge and expertise regarding the Enterprise Apps
Business, matters related to Company’s public company reporting and compliance matters (“Pre-Transaction Business”) and other matters related to the
development of strategies in connection public company financing and other strategic transactions (“Strategic Transactions”); and
 

WHEREAS, Company desires to retain Consultant as an advisor to Company for the Services, as Defined on Exhibit A; and
 

WHEREAS, Consultant desires to be engaged by Company and to provide the Consulting Services pursuant to such engagement.
 

NOW, THEREFORE, in consideration of the premises and the mutual covenants hereinafter set forth, and for other good and valuable
consideration, the receipt and sufficiency of which is acknowledged, and intending to be legally bound hereby, Consultant and Company agree as follows:

 
1.             Services and Payment. Consultant agrees to undertake and complete the Services (as defined in Exhibit A) in accordance with the

applicable statement of work, a form of which is attached as Exhibit A hereto, which will be executed by both parties (“Statement of Work”). Unless
otherwise specifically agreed upon by Company in writing (and notwithstanding any other provision of this Agreement), all activity relating to Services
will be performed by and only by Consultant or by employees of Consultant and only those such employees who have been approved in writing in advance
by Company (“Consultant Personnel”). Consultant agrees that it will not (and will not permit others to) violate any agreement with or rights of any third
party or, except as expressly authorized by Company in writing hereafter, use or disclose at any time Consultant’s own or any third party’s (including
without limitation the Company’s) confidential information or intellectual property in connection with the Services or otherwise for or on behalf of
Company.

 
2.             Ownership; Rights; Proprietary Information; Publicity.
 

a.             Company shall own all right, title and interest (including patent rights, copyrights, trade secret rights, mask work rights,
trademark rights, sui generis database rights and all other intellectual and industrial property rights of any sort throughout the world) relating to any and all
inventions (whether or not patentable), works of authorship, mask works, designations, designs, know-how, ideas and information made or conceived or
reduced to practice, in whole or in part, by Consultant in connection with the Services or any Proprietary Information (as defined below) (collectively,
“Inventions”). Consultant will promptly disclose and provide all Inventions to Company and will keep adequate and current written records of all
Inventions, which records shall be available to and shall remain the sole property of Company. Consultant hereby makes, and agrees to make in the future,
all assignments necessary to accomplish the foregoing ownership. Consultant represents, warrants, and covenants that Consultant has obtained or will
obtain, prior to having any particular Consultant Personnel perform Services, an assignment of such Consultant Personnel’s rights in Inventions as needed
to give effect to Company’s ownership as contemplated above; provided that no assignment is made that extends beyond what is allowed under applicable
law. Consultant shall assist Company (and, where applicable, shall cause Consultant Personnel to assist Company), at Company’s expense, to further
evidence, record and perfect such assignments, and to perfect, obtain, maintain, enforce and defend any rights assigned. Consultant hereby irrevocably
designates and appoints Company as its agent and attorney-in-fact, coupled with an interest, to act for and on Consultant’s behalf to execute and file any
document and to do all other lawfully permitted acts to further the foregoing with the same legal force and effect as if executed by Consultant.
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b.             Consultant agrees that all Inventions and all other business, technical and financial information (including, without limitation,

computer programs, technical drawings, algorithms, know-how, trade secrets, formulas, processes, ideas, inventions (whether patentable or copyrightable
not), improvements, schematics, customer lists and customer information, suppliers and supplier information, pricing information, product development,
sales and marketing plans and strategies, personnel information, and other technical, business, financial, customer and product information), Consultant
learns, develops or obtains in connection with the Services or that are received by or for Consultant in confidence, constitute “Proprietary Information.”
Consultant shall hold in confidence and not disclose or, except in performing the Services, use any Proprietary Information. However, Consultant shall not
be obligated under this Section 2.b with respect to information Consultant can document rightfully is or rightfully becomes readily publicly available
without restriction through no fault of Consultant. Upon termination or as otherwise requested by Company, Consultant will promptly return to Company
all items and copies containing or embodying Proprietary Information, except that Consultant may keep its personal copies of its compensation records and
this Agreement. Consultant also recognizes and agrees that Consultant has no expectation of privacy with respect to Company’s telecommunications,
networking or information processing systems (including, without limitation, stored computer files, email messages and voice messages), and that
Consultant’s activity, and any files or messages, on or using any of those systems may be monitored at any time without notice.

 
c.             If any part of the Services or Inventions is based on, incorporates, or is an improvement or derivative of, or cannot be

reasonably and fully made, used, reproduced, distributed and otherwise exploited without using or violating technology or intellectual property rights
owned or licensed by Consultant and not assigned hereunder, Consultant hereby grants Company and its successors a perpetual, irrevocable, worldwide
royalty-free, non-exclusive, sublicensable right and license to exploit and exercise all such technology and intellectual property rights in support of
Company’s exercise or exploitation of the Services, Inventions, other work performed hereunder, or any assigned rights (including any modifications,
improvements and derivatives of any of them).

 
d.             Consultant represents that his performance of all terms of this Agreement as a consultant of the Company has not breached and

will not breach any agreement to keep in confidence proprietary information, knowledge or data acquired by Consultant prior or subsequent to the
commencement of Consultant's consultant relationship with the Company, and Consultant will not disclose to the Company, or use, any inventions,
confidential or non-public proprietary information or material belonging to any previous client, employer or any other party. Consultant will not induce the
Company to use any inventions, confidential or non-public proprietary information or material belonging to any previous client, employer or any other
party.

 
e.             Consultant recognizes that the Company has received and, in the future, will receive confidential or proprietary information

from third parties subject to a duty on the Company’s part to maintain the confidentiality of such information and to use it only for certain limited purposes.
Consultant agrees to hold all such confidential or proprietary information in the strictest confidence and not to disclose it to any person, firm or corporation
or to use it except as necessary in carrying out Consultant's work for the Company consistent with the Company’s agreement with such third party.

 
3.             Warranty and other Obligations. Consultant warrants that: (i) the Services will be free from material defects and performed in a

professional and workmanlike manner and that none of such Services nor any part of this Agreement is or will be inconsistent with any obligation
Consultant may have to others; (ii) all work under this Agreement shall be Consultant’s original work and none of the Services or Inventions nor any
development, use, production, distribution or exploitation thereof will infringe, misappropriate or violate any intellectual property or other right of any
person or entity (including, without limitation, Consultant); and (iii) Consultant has the full right to allow itself to provide Company with the assignments
and rights provided for herein and, in addition, Consultant will have each person who may be involved in any way with, or have any access to, any Services
or Proprietary Information enter into (prior to any such involvement or access) a binding agreement for Company’s benefit that contains provisions at least
as protective as those contained herein; (iv) Consultant shall comply with all applicable laws and Company safety rules in the course of performing the
Services; and (v) if Consultant’s work requires a license, Consultant has obtained that license and the license is in full force and effect. To the maximum
extent permitted by law, Consultant shall unconditionally indemnify, hold harmless and defend Company and all of its directors, officers, employees, and
agents from and against all claims, losses, injury, damage, withholdings and legal liability, including attorney’s fees and litigation costs, caused by the
negligence, fault, error or omission of Consultant, its agents or representatives. Such indemnity shall extend to all claims, losses, injury, damage,
withholdings and legal liability arising from or related to any infringement or violation of any patent, copyright, trade secret, license or other property or
contractual right of any third party.
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4.             Term and Termination. This Agreement shall commence upon the Effective Date and shall terminate one (1) year after the Effective

Date (the “Term”). Company may terminate this agreement at any time without notice if Consultant breaches a material provision of this Agreement.
Company also may terminate this Agreement at any time, upon 30 calendar days written or email notice but Company shall upon such termination pay
Consultant all unpaid, undisputed amounts due for the Services completed prior to the notice of such termination. Consultant may terminate the Agreement
upon 30 calendar days written notice. Sections 2 through 12 of this Agreement and any remedies for breach of this Agreement shall survive any termination
or expiration of this Agreement. Company may communicate the obligations contained in this Agreement to any other (or potential) client or employer of
Consultant.

 
5.            Relationship of the Parties; Independent Contractor; No Employee Benefits. Notwithstanding any provision hereof, Consultant is an

independent contractor, and neither Consultant nor any Consultant Personnel is an employee, agent, partner or joint venture of Company, and neither
Consultant nor any Consultant Personnel shall bind or attempt to bind Company to any contract. Consultant shall accept any directions issued by Company
pertaining to the goals to be attained and the results to be achieved by Consultant, but Consultant shall be solely responsible for the manner and hours in
which the Services are performed under this Agreement. Neither Consultant nor any Consultant Personnel shall be eligible to participate in any of
Company’s employee benefit plans, fringe benefit programs, group insurance arrangements or similar programs. Company shall not provide workers’
compensation, disability insurance, Social Security or unemployment compensation coverage or any other statutory benefit to Consultant or any Consultant
Personnel. Consultant will be solely responsible for the performance of all Consultant Personnel, for compensating such Consultant Personnel, and for
complying with all laws and regulations applicable to its relationships with such Consultant Personnel. Without limiting the foregoing, Consultant shall
comply at Consultant’s expense with all applicable provisions of workers’ compensation laws, unemployment compensation laws, federal Social Security
law, the Fair Labor Standards Act, federal, state and local income tax laws, and all other applicable federal, state and local laws, regulations and codes
relating to terms and conditions of employment required to be fulfilled by employers or independent contractors. Consultant agrees to indemnify Company
from all claims, damages, liability, settlement, attorneys’ fees and expenses, as incurred, because of the foregoing or any breach of this Section 5. If
Consultant is a corporation, it will ensure that its employees and agents are bound in writing to Consultant’s obligations under this Agreement.

 
6.            Assignment. This Agreement and the services contemplated hereunder are personal to Consultant and Consultant shall not have the right

or ability to assign, transfer or subcontract any obligations under this Agreement without the written consent of Company. Any attempt to do so shall be
void. Company may assign its rights and obligations under this Agreement in whole or part.

 
7.            Notice. Unless otherwise provided herein, all notices under this Agreement shall be in writing and shall be deemed given when delivered

by hand or professional courier or express delivery service to the address of the party to be noticed as set forth below or to such other address as such party
last provided to the other by written notice.

 
Design Reactor, Inc.  3AM LLC
Address:   Address:  
     
     
Attn: Legal Department  Attn:  
     
  With an electronic copy to:
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8.            Non-Solicitation; Conflict of Interest. As additional protection for Proprietary Information, Consultant agrees that during the period

over which it is to be providing the Services: (i) and for one (1) year thereafter, Consultant will not directly or indirectly encourage or solicit any employee,
consultant, customer, vendor, contractor or any other person or entity with which Company or any of its affiliates, has a business relationship to cease doing
business with Company, or any of its affiliates, or in any way interfere with the relationship between Company, or any of its affiliates, and such persons and
entities; and (ii) Consultant will not engage in any activity that is in any way competitive with the business or demonstrably anticipated business of
Company, and Consultant will not assist any other person or organization in competing or in preparing to compete with any business or demonstrably
anticipated business of Company. Without limiting the foregoing, Consultant may perform services for other persons, provided that such services do not
represent a conflict of interest or a breach of Consultant’s obligation under this Agreement or otherwise.

 
9.            Publicity. Consultant shall make no public announcements or engage in any marketing or promotion concerning this Agreement, or the

work performed hereunder without the advance written consent of Company.
 
10.          Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the State of California.
 
11.          Arbitration. Any dispute or claim arising out of or in connection with any provision of this Agreement will be finally settled by binding

arbitration in the State of California, County of San Mateo. The arbitrator shall be selected, and the arbitration hearing conducted pursuant to the
Commercial Arbitration Rules of the American Arbitration Association. The arbitrator shall apply California law, without reference to rules of conflicts of
law or rules of statutory arbitration, to the resolution of any dispute. Judgment on the award rendered by the arbitrator may be entered in any court having
jurisdiction thereof. Notwithstanding the foregoing, the Parties may apply to any court of competent jurisdiction located within the State of California,
County of San Mateo for preliminary or interim equitable relief, or to compel arbitration in accordance with this paragraph, without breach of this
arbitration provision. If any court or arbitrator finds that any term makes this arbitration agreement unenforceable for any reason, the court or arbitrator
shall have the power to modify such term to the minimum extent necessary to make this arbitration agreement enforceable and, to the extent this arbitration
agreement as a whole is deemed unenforceable for any reason, the parties agree that the venue of any litigation or dispute between the parties shall be
exclusively in San Mateo County, California.

 
12.          Miscellaneous. This Agreement sets forth the entire and exclusive understanding of the parties with respect to the subject matter hereof

and supersedes and merges all prior and contemporaneous agreements or understandings, whether written or oral, with respect to its subject matter. Any
breach of Section 2, 3, 8 or 9 will cause irreparable harm to Company for which damages would not be an adequate remedy, and therefore, Company will
be entitled to injunctive relief with respect thereto in addition to any other remedies. The failure of either party to enforce its rights under this Agreement at
any time for any period shall not be construed as a waiver of such rights. No changes or modifications or waivers to this Agreement will be effective unless
in writing and signed by both parties. In the event that any provision of this Agreement shall be determined to be illegal or unenforceable, that provision
will be limited or eliminated to the minimum extent necessary so that this Agreement shall otherwise remain in full force and effect and enforceable. In any
action or proceeding to enforce rights under this Agreement, the prevailing party will be entitled to recover costs and attorneys’ fees. Headings herein are
for convenience of reference only and shall in no way affect interpretation of the Agreement. This Agreement may be executed in counterparts, each of
which will be deemed an original, but all of which together will constitute one and the same instrument.
 

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the undersigned have entered into this Consulting Agreement as of the Effective Date.
 
DESIGN REACTOR, INC.  CONSULTANT
  3AM LLC
   
 /s/ Wendy Loundermon  /s/ Nadir Ali
Signature  Signature
   
 Wendy Loundermon  Nadir Ali
Name  Name
   
 Chief Financial Officer  Member
Title  Title
   
 March 14, 2023  March 14, 2023
Date  Date
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Exhibit 10.14

 
CXApp Inc.

 
2023 EQUITY INCENTIVE PLAN

 
1. Purposes of the Plan. The purposes of this Plan are:

 
• to attract and retain the best available personnel for positions of substantial responsibility,

 
• to provide additional incentive to Employees, Directors, and Consultants, and

 
• to promote the success of the Company’s business.

 
The Plan permits the grant of Incentive Stock Options, Nonstatutory Stock Options, Stock Appreciation Rights, Restricted Stock,

Restricted Stock Units, Performance Units, and Performance Shares.
 

2. Definitions. As used herein, the following definitions will apply:
 

(a)            “Administrator” means the Board or any of its Committees as will be administering the Plan, in accordance with Section 4 of the
Plan.
 

(b)           “Applicable Laws” means the legal and regulatory requirements relating to the administration of equity-based awards, including
without limitation the related issuance of shares of Common Stock, including without limitation under U.S. state corporate laws, U.S. federal and state
securities laws, the Code, any stock exchange or quotation system on which the Common Stock is listed or quoted and the applicable laws of any non-U.S.
country or jurisdiction where Awards are, or will be, granted under the Plan.
 

(c)            “Award” means, individually or collectively, a grant under the Plan of Options, Stock Appreciation Rights, Restricted Stock,
Restricted Stock Units, Performance Units, or Performance Shares.
 

(d)            “Award Agreement” means the written or electronic agreement between the Company and Participant setting forth the terms and
provisions applicable to an Award granted under the Plan. The Award Agreement is subject to the terms and conditions of the Plan.
 

(e)            “Board” means the Board of Directors of the Company.
 

(f)            “Change in Control” means the occurrence of any of the following events:
 

(i)            Change in Ownership of the Company. A change in the ownership of the Company which occurs on the date that any
one person, or more than one person acting as a group (“Person”), acquires ownership of the stock of the Company that, together with the stock held by
such Person, constitutes more than fifty percent (50%) of the total voting power of the stock of the Company; provided, however, that for purposes of this
subsection, the acquisition of additional stock by any one Person, who is considered to own more than fifty percent (50%) of the total voting power of the
stock of the Company will not be considered a Change in Control. Further, if the stockholders of the Company immediately before such change in
ownership continue to retain immediately after the change in ownership, in substantially the same proportions as their ownership of shares of the
Company’s voting stock immediately prior to the change in ownership, direct or indirect beneficial ownership of fifty percent (50%) or more of the total
voting power of the stock of the Company or of the ultimate parent entity of the Company, such event will not be considered a Change in Control under this
subsection (i). For this purpose, indirect beneficial ownership will include, without limitation, an interest resulting from ownership of the voting securities
of one or more corporations or other business entities which own the Company, as the case may be, either directly or through one or more subsidiary
corporations or other business entities; or
 

 



 

 
(ii)            Change in Effective Control of the Company. A change in the effective control of the Company which occurs on the

date that a majority of members of the Board is replaced during any twelve (12) month period by Directors whose appointment or election is not endorsed
by a majority of the members of the Board prior to the date of the appointment or election. For purposes of this subsection (ii), if any Person is considered
to be in effective control of the Company, the acquisition of additional control of the Company by the same Person will not be considered a Change in
Control; or
 

(iii)            Change in Ownership of a Substantial Portion of the Company’s Assets. A change in the ownership of a substantial
portion of the Company’s assets which occurs on the date that any Person acquires (or has acquired during the twelve (12) month period ending on the date
of the most recent acquisition by such Person) assets from the Company that have a total gross fair market value equal to or more than fifty percent
(50%) of the total gross fair market value of all of the assets of the Company immediately prior to such acquisition or acquisitions; provided, however, that
for purposes of this subsection (iii), the following will not constitute a change in the ownership of a substantial portion of the Company’s assets: (A) a
transfer to an entity that is controlled by the Company’s stockholders immediately after the transfer, or (B) a transfer of assets by the Company to: (1) a
stockholder of the Company (immediately before the asset transfer) in exchange for or with respect to the Company’s stock, (2) an entity, fifty percent
(50%) or more of the total value or voting power of which is owned, directly or indirectly, by the Company, (3) a Person, that owns, directly or indirectly,
fifty percent (50%) or more of the total value or voting power of all the outstanding stock of the Company, or (4) an entity, at least fifty percent (50%) of the
total value or voting power of which is owned, directly or indirectly, by a Person described in this subsection (iii)(B)(3). For purposes of this subsection
(iii), gross fair market value means the value of the assets of the Company, or the value of the assets being disposed of, determined without regard to any
liabilities associated with such assets.
 

For purposes of this definition, persons will be considered to be acting as a group if they are owners of a corporation that enters
into a merger, consolidation, purchase or acquisition of stock, or similar business transaction with the Company.
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Notwithstanding the foregoing, a transaction will not be deemed a Change in Control unless the transaction qualifies as a change

in control event within the meaning of Section 409A.
 

Further and for the avoidance of doubt, a transaction will not constitute a Change in Control if: (x) its primary purpose is to
change the jurisdiction of the Company’s incorporation, or (y) its primary purpose is to create a holding company that will be owned in substantially the
same proportions by the persons who held the Company’s securities immediately before such transaction.
 

(g)           “Class A Common Stock” means the Class A common stock of the Company.
 

(h)           “Class C Common Stock” means the Class C common stock of the Company.
 

(i)            “Code” means the Internal Revenue Code of 1986, as amended. Any reference to a section of the Code or regulation thereunder
will include such section or regulation, any valid regulation or other official guidance promulgated under such section, and any comparable provision of
any future legislation or regulation amending, supplementing, or superseding such section or regulation.
 

(j)            “Committee” means a committee of Directors or of other individuals satisfying Applicable Laws appointed by the Board, or a duly
authorized committee of the Board, in accordance with Section 4 hereof.
 

(k)            “Common Stock” means the Class A Common Stock and Class C Common Stock of the Company.
 

(l)            “Company” means CXApp Inc., a Delaware corporation, or any successor thereto.
 

(m)           “Consultant” means any natural person, including an advisor, engaged by the Company or a Parent or Subsidiary of the Company
to render bona fide services to such entity, provided the services (i) are not in connection with the offer or sale of securities in a capital-raising transaction,
and (ii) do not directly promote or maintain a market for the Company’s securities, in each case, within the meaning of Form S-8 promulgated under the
Securities Act, and provided, further, that a Consultant will include only those persons to whom the issuance of Shares may be registered under Form S-8
promulgated under the Securities Act.
 

(n)           “Director” means a member of the Board.
 

(o)           “Disability” means total and permanent disability as defined in Section 22(e)(3) of the Code, provided that in the case of Awards
other than Incentive Stock Options, the Administrator in its discretion may determine whether a permanent and total disability exists in accordance with
uniform and non-discriminatory standards adopted by the Administrator from time to time.
 

 -3-



 

 
(p)           “Employee” means any person, including Officers and Directors, employed by the Company or any Parent or Subsidiary of the

Company. Neither service as a Director nor payment of a director’s fee by the Company will be sufficient to constitute “employment” by the Company.
 

(q)           “Exchange Act” means the Securities Exchange Act of 1934, as amended.
 

(r)            “Exchange Program” means a program under which (i) outstanding Awards are surrendered or cancelled in exchange for awards of
the same type (which may have higher or lower exercise prices and different terms), awards of a different type, and/or cash; (ii) Participants would have the
opportunity to transfer any outstanding Awards to a financial institution or other person or entity selected by the Administrator; and/or (iii) the exercise
price of an outstanding Award is increased or reduced. The Administrator will determine the terms and conditions of any Exchange Program in its sole
discretion.
 

(s)           “Fair Market Value” means, as of any date, the value of Class A Common Stock determined as follows:
 

(i)            If the Class A Common Stock is listed on any established stock exchange or a national market system, including
without limitation the New York Stock Exchange, the Nasdaq Global Select Market, the Nasdaq Global Market or the Nasdaq Capital Market of The
Nasdaq Stock Market, its Fair Market Value will be the closing sales price for such stock (or, if no closing sales price was reported on that date, as
applicable, on the last Trading Day such closing sales price was reported) as quoted on such exchange or system on the day of determination, as reported in
The Wall Street Journal or such other source as the Administrator deems reliable;
 

(ii)            If the Class A Common Stock is regularly quoted by a recognized securities dealer but selling prices are not reported,
the Fair Market Value of a Share will be the mean between the high bid and low asked prices for the Class A Common Stock on the day of determination
(or, if no bids and asks were reported on that date, as applicable, on the last Trading Day such bids and asks were reported), as reported in The Wall Street
Journal or such other source as the Administrator deems reliable; or
 

(iii)            In the absence of an established market for the Class A Common Stock, the Fair Market Value will be determined in
good faith by the Administrator.
 

The determination of fair market value for purposes of tax withholding may be made in the Administrator’s discretion subject to Applicable Laws.
 

(t)            “Fiscal Year” means the fiscal year of the Company.
 

(u)           “Incentive Stock Option” means an Option intended to qualify, and actually qualifies, as an incentive stock option within the
meaning of Section 422 of the Code and the regulations promulgated thereunder.
 

(v)           “Nonstatutory Stock Option” means an Option that by its terms does not qualify or is not intended to qualify as an Incentive Stock
Option.
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(w)           “Officer” means a person who is an officer of the Company within the meaning of Section 16 of the Exchange Act and the

rules and regulations promulgated thereunder.
 

(x)            “Option” means a stock option granted pursuant to the Plan.
 

(y)           “Outside Director” means a Director who is not an Employee.
 

(z)            “Parent” means a “parent corporation,” whether now or hereafter existing, as defined in Section 424(e) of the Code.
 

(aa)          “Participant” means the holder of an outstanding Award.
 

(bb)         “Performance Share” means an Award denominated in Shares which may be earned in whole or in part upon attainment of
performance goals or other vesting criteria as the Administrator may determine pursuant to Section 10.
 

(cc)          “Performance Unit” means an Award which may be earned in whole or in part upon attainment of performance goals or other
vesting criteria as the Administrator may determine and which may be settled for cash, Shares, or other securities or a combination of the foregoing
pursuant to Section 10.
 

(dd)         “Period of Restriction” means the period (if any) during which the transfer of Shares of Restricted Stock are subject to restrictions
and therefore, the Shares are subject to a substantial risk of forfeiture. Such restrictions may be based on the passage of time, the achievement of target
levels of performance, or the occurrence of other events as determined by the Administrator.
 

(ee)          “Plan” means this CXApp Inc. 2023 Equity Incentive Plan.
 

(ff)           “Restricted Stock” means Shares issued pursuant to a Restricted Stock award under Section 8 of the Plan, or issued pursuant to the
early exercise of an Option.
 

(gg)         “Restricted Stock Unit” means a bookkeeping entry representing an amount equal to the Fair Market Value of one Share, granted
pursuant to Section 9. Each Restricted Stock Unit represents an unfunded and unsecured obligation of the Company.
 

(hh)         “Rule 16b-3” means Rule 16b-3 of the Exchange Act or any successor to Rule 16b-3, as in effect when discretion is being
exercised with respect to the Plan.
 

(ii)            “Section 16(b)” means Section 16(b) of the Exchange Act.
 

(jj)            “Section 409A” means Section 409A of the Code, as it has been and may be amended from time to time, and any proposed or final
Treasury Regulations and Internal Revenue Service guidance that has been promulgated or may be promulgated thereunder from time to time, or any state
law equivalent.
 

(kk)          “Securities Act” means the Securities Act of 1933, as amended.
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(ll)            “Service Provider” means an Employee, Director, or Consultant.

 
(mm)        “Share” means a share of Class A Common Stock, as adjusted in accordance with Section 14 of the Plan.

 
(nn)         “Stock Appreciation Right” means an Award, granted alone or in connection with an Option, that pursuant to Section 7 is

designated as a Stock Appreciation Right.
 

(oo)         “Subsidiary” means a “subsidiary corporation,” whether now or hereafter existing, as defined in Section 424(f) of the Code.
 

(pp)         “Trading Day” means a day that the primary stock exchange, national market system, or other trading platform, as applicable,
upon which the Class A Common Stock is listed is open for trading.
 

3. Stock Subject to the Plan.
 

(a)            Stock Subject to the Plan. Subject to the provisions of Section 14 of the Plan and the automatic increase set forth in Section 3(b), the
maximum aggregate number of Shares that may be issued under the Plan is 2,110,500 Shares. In addition, Shares may become available for issuance under
the Plan pursuant to Sections 3(b) and 3(c). The Shares may be authorized, but unissued, or reacquired Class A Common Stock.
 

(b)            Automatic Share Reserve Increase. Subject to the provisions of Section 14 of the Plan, the number of Shares available for issuance
under the Plan will be increased as of January 1 of each Fiscal Year beginning with the 2023 Fiscal Year and ending on (and including) the 2032 Fiscal
Year, in an amount equal to the lesser of (i) 315,000 Shares; (ii) fifteen percent (15%) of the total outstanding shares of Common Stock on the last day of the
immediately preceding Fiscal Year; or (iii) such number of Shares as is determined by the Administrator.
 

(c)            Lapsed Awards. If an Award expires or becomes unexercisable without having been exercised in full, is surrendered pursuant to an
Exchange Program, or, with respect to Restricted Stock, Restricted Stock Units, Performance Units, or Performance Shares, is forfeited to, or repurchased
by, the Company due to failure to vest, then the unpurchased Shares (or for Awards other than Options or Stock Appreciation Rights, the forfeited or
repurchased Shares), which were subject thereto will become available for future grant or sale under the Plan (unless the Plan has terminated). With respect
to Stock Appreciation Rights, only Shares actually issued (i.e., the net Shares issued) pursuant to a Stock Appreciation Right will cease to be available
under the Plan; all remaining Shares under Stock Appreciation Rights will remain available for future grant or sale under the Plan (unless the Plan has
terminated). Shares that actually have been issued under the Plan under any Award will not be returned to the Plan and will not become available for future
distribution under the Plan; provided, however, that if Shares issued pursuant to Awards of Restricted Stock, Restricted Stock Units, Performance Shares, or
Performance Units are repurchased by the Company or are forfeited to the Company due to failure to vest, such Shares will become available for future
grant under the Plan. Shares used to pay the exercise price of an Award or to satisfy the tax withholding obligations related to an Award will become
available for future grant or sale under the Plan. To the extent an Award under the Plan is paid out in cash rather than Shares, the cash payment will not
result in reducing the number of Shares available for issuance under the Plan. Notwithstanding the foregoing and, subject to adjustment as provided in
Section 14, the maximum number of Shares that may be issued upon the exercise of Incentive Stock Options will equal the aggregate Share number stated
in Section 3(a), plus, to the extent allowable under Section 422 of the Code and the Treasury Regulations promulgated thereunder, any Shares that become
available for issuance under the Plan pursuant to Sections 3(b) and 3(c).
 

 -6-



 

 
(d)            Share Reserve. The Company, at all times during the term of this Plan, will reserve and keep available such number of Shares as

will be sufficient to satisfy the requirements of the Plan.
 

4. Administration of the Plan.
 

(a)            Procedure.
 

(i)            Multiple Administrative Bodies. Different Committees with respect to different groups of Service Providers may
administer the Plan.
 

(ii)            Rule 16b-3. To the extent desirable to qualify transactions hereunder as exempt under Rule 16b-3, the transactions
contemplated hereunder will be structured to satisfy the requirements for exemption under Rule 16b-3.
 

(iii)            Other Administration. Other than as provided above, the Plan will be administered by (A) the Board or (B) a
Committee, which committee will be constituted to satisfy Applicable Laws.
 

(b)            Powers of the Administrator. Subject to the provisions of the Plan, and in the case of a Committee, the specific duties delegated by
the Board to such Committee, the Administrator will have the authority, in its discretion, to:
 

(i)            determine the Fair Market Value;
 

(ii)            select the Service Providers to whom Awards may be granted hereunder;
 

(iii)            determine the number of Shares to be covered by each Award granted hereunder;
 

(iv)            approve forms of Award Agreement for use under the Plan;
 

(v)            determine the terms and conditions, not inconsistent with the terms of the Plan, of any Award granted hereunder. The
terms and conditions include, but are not limited to, the exercise price, the time or times when Awards may be exercised (which may be based on
performance criteria), any vesting acceleration or waiver of forfeiture restrictions, and any restriction or limitation regarding any Award or the Shares
relating thereto, based in each case on such factors as the Administrator will determine;
 

(vi)            institute and determine the terms and conditions of an Exchange Program;
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(vii)            prescribe, amend, and rescind rules and regulations relating to the Plan, including rules and regulations relating to

sub-plans established for the purpose of satisfying applicable non-U.S. laws or for qualifying for favorable tax treatment under applicable non-U.S. laws;
 

(viii)            construe and interpret the terms of the Plan and Awards granted under the Plan;
 

(ix)            modify or amend each Award (subject to Section 19(c) of the Plan), including without limitation the discretionary
authority to extend the post-termination exercisability period of Awards; provided, however, that in no event will the term of an Option or Stock
Appreciation Right be extended beyond its original maximum term;
 

(x)            allow Participants to satisfy tax withholding obligations in a manner prescribed in Section 15 of the Plan;
 

(xi)            authorize any person to execute on behalf of the Company any instrument required to effect the grant of an Award
previously granted by the Administrator;
 

(xii)            temporarily suspend the exercisability of an Award if the Administrator deems such suspension to be necessary or
appropriate for administrative purposes;
 

(xiii)            allow a Participant to defer the receipt of the payment of cash or the delivery of Shares that otherwise would be due
to the Participant under an Award; and
 

(xiv)            make all other determinations deemed necessary or advisable for administering the Plan.
 

(c)            Effect of Administrator’s Decision. The Administrator’s decisions, determinations, and interpretations will be final and binding on
all Participants and any other holders of Awards and will be given the maximum deference permitted by Applicable Laws.
 

5.            Eligibility. Nonstatutory Stock Options, Stock Appreciation Rights, Restricted Stock, Restricted Stock Units, Performance Shares, and
Performance Units may be granted to Service Providers. Incentive Stock Options may be granted only to Employees.
 

6.            Stock Options.
 

(a)            Grant of Options. Subject to the terms and provisions of the Plan, the Administrator, at any time and from time to time, may grant
Options to Service Providers in such amounts as the Administrator, in its sole discretion, will determine.
 

(b)            Stock Option Agreement. Each Award of an Option will be evidenced by an Award Agreement that will specify the exercise price,
the number of Shares subject to the Option, the exercise restrictions, if any, applicable to the Option, and such other terms and conditions as the
Administrator, in its sole discretion, will determine.
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(c)            Limitations. Each Option will be designated in the Award Agreement as either an Incentive Stock Option or a Nonstatutory Stock

Option. However, notwithstanding such designation, to the extent that the aggregate Fair Market Value of the Shares with respect to which Incentive Stock
Options are exercisable for the first time by the Participant during any calendar year (under all plans of the Company and any Parent or Subsidiary) exceeds
one hundred thousand dollars ($100,000), such Options will be treated as Nonstatutory Stock Options. For purposes of this Section 6(c), Incentive Stock
Options will be taken into account in the order in which they were granted. The Fair Market Value of the Shares will be determined as of the time the
Option with respect to such Shares is granted.
 

(d)            Term of Option. The term of each Option will be stated in the Award Agreement. In the case of an Incentive Stock Option, the
term will be ten (10) years from the date of grant or such shorter term as may be provided in the Award Agreement. Moreover, in the case of an Incentive
Stock Option granted to a Participant who, at the time the Incentive Stock Option is granted, owns stock representing more than ten percent (10%) of the
total combined voting power of all classes of stock of the Company or any Parent or Subsidiary, the term of the Incentive Stock Option will be five
(5) years from the date of grant or such shorter term as may be provided in the Award Agreement.
 

(e)            Option Exercise Price and Consideration.
 

(i)            Exercise Price. The per share exercise price for the Shares to be issued pursuant to exercise of an Option will be
determined by the Administrator, subject to the following:
 

(1)            In the case of an Incentive Stock Option
 

(A)            granted to an Employee who, at the time the Incentive Stock Option is granted, owns stock
representing more than ten percent (10%) of the voting power of all classes of stock of the Company or any Parent or Subsidiary, the per Share exercise
price will be no less than one hundred ten percent (110%) of the Fair Market Value per Share on the date of grant.
 

(B)            granted to any Employee other than an Employee described in paragraph (A) immediately above, the
per Share exercise price will be no less than one hundred percent (100%) of the Fair Market Value per Share on the date of grant.
 

(2)            In the case of a Nonstatutory Stock Option, the per Share exercise price will be no less than one hundred percent
(100%) of the Fair Market Value per Share on the date of grant.
 

(3)            Notwithstanding the foregoing, Options may be granted with a per Share exercise price of less than one hundred
percent (100%) of the Fair Market Value per Share on the date of grant pursuant to a transaction described in, and in a manner consistent with,
Section 424(a) of the Code.
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(ii)            Waiting Period and Exercise Dates. At the time an Option is granted, the Administrator will fix the period within

which the Option may be exercised and will determine any conditions that must be satisfied before the Option may be exercised.
 

(iii)            Form of Consideration. The Administrator will determine the acceptable form of consideration for exercising an
Option, including the method of payment. In the case of an Incentive Stock Option, the Administrator will determine the acceptable form of consideration
at the time of grant. Such consideration may consist entirely of: (1) cash; (2) check; (3) promissory note, to the extent permitted by Applicable Laws;
(4) other Shares, provided that such Shares have a Fair Market Value on the date of surrender equal to the aggregate exercise price of the Shares as to which
such Option will be exercised and provided that accepting such Shares will not result in any adverse accounting consequences to the Company, as the
Administrator determines in its sole discretion; (5) consideration received by the Company under a broker-assisted (or other) cashless exercise program
(whether through a broker or otherwise) implemented by the Company in connection with the Plan; (6) by net exercise; (7) such other consideration and
method of payment for the issuance of Shares to the extent permitted by Applicable Laws; or (8) any combination of the foregoing methods of payment.
 

(f)            Exercise of Option.
 

(i)            Procedure for Exercise; Rights as a Stockholder. Any Option granted hereunder will be exercisable according to the
terms of the Plan and at such times and under such conditions as determined by the Administrator and set forth in the Award Agreement. An Option may
not be exercised for a fraction of a Share.
 

An Option will be deemed exercised when the Company receives: (1) a notice of exercise (in accordance with the
procedures that the Administrator may specify from time to time) from the person entitled to exercise the Option, and (2) full payment for the Shares with
respect to which the Option is exercised (together with any applicable tax withholdings). Full payment may consist of any consideration and method of
payment authorized by the Administrator and permitted by the Award Agreement and the Plan. Shares issued upon exercise of an Option will be issued in
the name of the Participant or, if requested by the Participant, in the name of the Participant and his or her spouse. Until the Shares are issued (as evidenced
by the appropriate entry on the books of the Company or of a duly authorized transfer agent of the Company), no right to vote or receive dividends or any
other rights as a stockholder will exist with respect to the Shares subject to an Option, notwithstanding the exercise of the Option. The Company will issue
(or cause to be issued) such Shares promptly after the Option is exercised. No adjustment will be made for a dividend or other right for which the record
date is prior to the date the Shares are issued, except as provided in Section 14 of the Plan.
 

Exercising an Option in any manner will decrease the number of Shares thereafter available, both for purposes of the Plan and
for sale under the Option, by the number of Shares as to which the Option is exercised.
 

(ii)            Termination of Relationship as a Service Provider. If a Participant ceases to be a Service Provider, other than upon
the cessation of the Participant’s Service Provider status as the result of the Participant’s death or Disability, the Participant may exercise his or her Option
within such period of time as is specified in the Award Agreement to the extent that the Option is vested on the date of cessation of the Participant’s Service
Provider status (but in no event later than the expiration of the term of such Option as set forth in the Award Agreement). In the absence of a specified time
in the Award Agreement, the Option will remain exercisable for three (3) months following cessation of the Participant’s Service Provider status. Unless
otherwise provided by the Administrator, if on the date of cessation of the Participant’s Service Provider status the Participant is not vested as to his or her
entire Option, the Shares covered by the unvested portion of the Option will revert to the Plan. If, after cessation of the Participant’s Service Provider
status, the Participant does not exercise his or her Option within the time specified by the Administrator, the Option will terminate, and the Shares covered
by such Option will revert to the Plan.
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(iii)            Disability of Participant. If a Participant ceases to be a Service Provider as a result of the Participant’s Disability, the

Participant may exercise his or her Option within such period of time as is specified in the Award Agreement to the extent the Option is vested on the date
of cessation of the Participant’s Service Provider status (but in no event later than the expiration of the term of such Option as set forth in the Award
Agreement). In the absence of a specified time in the Award Agreement, the Option will remain exercisable for twelve (12) months following cessation of
the Participant’s Service Provider status. Unless otherwise provided by the Administrator, if on the date of cessation of the Participant’s Service Provider
status the Participant is not vested as to his or her entire Option, the Shares covered by the unvested portion of the Option will revert to the Plan. If, after
cessation of the Participant’s Service Provider status, the Participant does not exercise his or her Option within the time specified herein, the Option will
terminate, and the Shares covered by such Option will revert to the Plan.
 

(iv)            Death of Participant. If a Participant dies while a Service Provider, the Option may be exercised following the
Participant’s death within such period of time as is specified in the Award Agreement to the extent that the Option is vested on the date of death (but in no
event may the Option be exercised later than the expiration of the term of such Option as set forth in the Award Agreement), by the Participant’s designated
beneficiary, provided such beneficiary has been designated prior to the Participant’s death in a form acceptable to the Administrator. If no such beneficiary
has been designated by the Participant, then such Option may be exercised by the personal representative of the Participant’s estate or by the person(s) to
whom the Option is transferred pursuant to the Participant’s will or in accordance with the laws of descent and distribution. In the absence of a specified
time in the Award Agreement, the Option will remain exercisable for twelve (12) months following the Participant’s death. Unless otherwise provided by
the Administrator, if at the time of death, the Participant is not vested as to his or her entire Option, the Shares covered by the unvested portion of the
Option will immediately revert to the Plan. If the Option is not so exercised within the time specified herein, the Option will terminate, and the Shares
covered by such Option will revert to the Plan.
 

(v)            Tolling Expiration. A Participant’s Award Agreement may also provide that:
 

(1)            if the exercise of the Option following the cessation of the Participant’s status as a Service Provider (other
than upon the Participant’s death or Disability) would result in liability under Section 16(b), then the Option will terminate on the earlier of (A) the
expiration of the term of the Option set forth in the Award Agreement, or (B) the tenth (10th) day after the last date on which such exercise would result in
liability under Section 16(b); or
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(2)            if the exercise of the Option following the cessation of the Participant’s status as a Service Provider (other than

upon the Participant’s death or Disability) would be prohibited at any time solely because the issuance of Shares would violate the registration requirements
under the Securities Act, then the Option will terminate on the earlier of (A) the expiration of the term of the Option or (B) the expiration of a period of
thirty (30) days after the cessation of the Participant’s status as a Service Provider during which the exercise of the Option would not be in violation of such
registration requirements.
 

7.            Stock Appreciation Rights.
 

(a)            Grant of Stock Appreciation Rights. Subject to the terms and conditions of the Plan, a Stock Appreciation Right may be granted to
Service Providers at any time and from time to time as will be determined by the Administrator, in its sole discretion.
 

(b)            Number of Shares. The Administrator will have complete discretion to determine the number of Stock Appreciation Rights granted
to any Service Provider.
 

(c)            Exercise Price and Other Terms. The per share exercise price for the Shares to be issued pursuant to exercise of a Stock
Appreciation Right will be determined by the Administrator and will be no less than one hundred percent (100%) of the Fair Market Value per Share on the
date of grant. Otherwise, the Administrator, subject to the provisions of the Plan, will have complete discretion to determine the terms and conditions of
Stock Appreciation Rights granted under the Plan.
 

(d)            Stock Appreciation Right Agreement. Each Stock Appreciation Right grant will be evidenced by an Award Agreement that will
specify the exercise price, the term of the Stock Appreciation Right, the conditions of exercise, and such other terms and conditions as the Administrator, in
its sole discretion, will determine.
 

(e)             Expiration of Stock Appreciation Rights. A Stock Appreciation Right granted under the Plan will expire upon the date as
determined by the Administrator, in its sole discretion, and set forth in the Award Agreement. Notwithstanding the foregoing, the rules of
Section 6(d) relating to the term and Section 6(f) relating to exercise also will apply to Stock Appreciation Rights.
 

(f)             Payment of Stock Appreciation Right Amount. Upon exercise of a Stock Appreciation Right, a Participant will be entitled to
receive payment from the Company in an amount determined as the product of:
 

(i)            The difference between the Fair Market Value of a Share on the date of exercise over the exercise price; and
 

(ii)            The number of Shares with respect to which the Stock Appreciation Right is exercised.
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At the discretion of the Administrator, the payment upon exercise of a Stock Appreciation Right may be in cash, in Shares of equivalent value, or

in some combination of both.
 

8.            Restricted Stock.
 

(a)            Grant of Restricted Stock. Subject to the terms and provisions of the Plan, the Administrator, at any time and from time to time,
may grant Shares of Restricted Stock to Service Providers in such amounts as the Administrator, in its sole discretion, will determine.
 

(b)            Restricted Stock Agreement. Each Award of Restricted Stock will be evidenced by an Award Agreement that will specify any
Period of Restriction, the number of Shares granted, and such other terms and conditions as the Administrator, in its sole discretion, will determine. Unless
the Administrator determines otherwise, the Company as escrow agent will hold Shares of Restricted Stock until the restrictions on such Shares have
lapsed.
 

(c)            Transferability. Except as provided in this Section 8 or the Award Agreement, Shares of Restricted Stock may not be sold,
transferred, pledged, assigned, or otherwise alienated or hypothecated until the end of any applicable Period of Restriction.
 

(d)            Other Restrictions. The Administrator, in its sole discretion, may impose such other restrictions on Shares of Restricted Stock as it
may deem advisable or appropriate.
 

(e)            Removal of Restrictions. Except as otherwise provided in this Section 8, Shares of Restricted Stock covered by each Restricted
Stock grant made under the Plan will be released from escrow as soon as practicable after the last day of any applicable Period of Restriction or at such
other time as the Administrator may determine. The Administrator, in its discretion, may accelerate the time at which any restrictions will lapse or be
removed.
 

(f)            Voting Rights. During any applicable Period of Restriction, Service Providers holding Shares of Restricted Stock granted hereunder
may exercise full voting rights with respect to those Shares, unless the Administrator determines otherwise.
 

(g)            Dividends and Other Distributions. During any applicable Period of Restriction, Service Providers holding Shares of Restricted
Stock will be entitled to receive all dividends and other distributions paid with respect to such Shares, unless the Administrator provides otherwise. If any
such dividends or distributions are paid in Shares, the Shares will be subject to the same restrictions on transferability and forfeitability as the Shares of
Restricted Stock with respect to which they were paid.
 

(h)            Return of Restricted Stock to Company. On the date set forth in the Award Agreement, the Restricted Stock for which restrictions
have not lapsed will revert to the Company and again will become available for grant under the Plan.
 

9.            Restricted Stock Units.
 

(a)            Grant. Restricted Stock Units may be granted at any time and from time to time as determined by the Administrator. After the
Administrator determines that it will grant Restricted Stock Units under the Plan, it will advise the Participant in an Award Agreement of the terms,
conditions, and restrictions related to the grant, including the number of Restricted Stock Units.
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(b)            Vesting Criteria and Other Terms. The Administrator will set vesting criteria in its discretion, which, depending on the extent to

which the criteria are met, will determine the number of Restricted Stock Units that will be paid out to the Participant. The Administrator may set vesting
criteria based upon the achievement of Company-wide, divisional, business unit, or individual goals (including, but not limited to, continued employment
or service), applicable federal or state securities laws, or any other basis determined by the Administrator in its discretion.
 

(c)            Earning Restricted Stock Units. Upon meeting the applicable vesting criteria, the Participant will be entitled to receive a payout as
determined by the Administrator. Notwithstanding the foregoing, at any time after the grant of Restricted Stock Units, the Administrator, in its sole
discretion, may reduce or waive any vesting criteria that must be met to receive a payout.
 

(d)            Form and Timing of Payment. Payment of earned Restricted Stock Units will be made as soon as practicable after the
date(s) determined by the Administrator and set forth in the Award Agreement. The Administrator, in its sole discretion, may settle earned Restricted Stock
Units only in cash, Shares, or a combination of both.
 

(e)            Cancellation. On the date set forth in the Award Agreement, all unearned Restricted Stock Units will be forfeited to the Company.
 

10.            Performance Units and Performance Shares.
 

(a)            Grant of Performance Units/Shares. Performance Units and Performance Shares may be granted to Service Providers at any time
and from time to time, as will be determined by the Administrator, in its sole discretion. The Administrator will have complete discretion in determining the
number of Performance Units and Performance Shares granted to each Participant.
 

(b)            Value of Performance Units/Shares. Each Performance Unit will have an initial value that is established by the Administrator on or
before the date of grant. Each Performance Share will have an initial value equal to the Fair Market Value of a Share on the date of grant.
 

(c)            Performance Objectives and Other Terms. The Administrator will set performance objectives or other vesting provisions
(including, without limitation, continued status as a Service Provider) in its discretion which, depending on the extent to which they are met, will determine
the number or value of Performance Units/Shares that will be paid out to the Service Providers. The time period during which the performance objectives
or other vesting provisions must be met will be called the “Performance Period.” Each Award of Performance Units/Shares will be evidenced by an Award
Agreement that will specify the Performance Period, and such other terms and conditions as the Administrator, in its sole discretion, will determine. The
Administrator may set performance objectives based upon the achievement of Company-wide, divisional, business unit or individual goals (including, but
not limited to, continued employment or service), applicable federal or state securities laws, or any other basis determined by the Administrator in its
discretion.
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(d)            Earning of Performance Units/Shares. After the applicable Performance Period has ended, the holder of Performance Units/Shares

will be entitled to receive a payout of the number of Performance Units/Shares earned by the Participant over the Performance Period, to be determined as a
function of the extent to which the corresponding performance objectives or other vesting provisions have been achieved. After the grant of a Performance
Unit/Share, the Administrator, in its sole discretion, may reduce or waive any performance objectives or other vesting provisions for such Performance
Unit/Share.
 

(e)            Form and Timing of Payment of Performance Units/Shares. Payment of earned Performance Units/Shares will be made as soon as
practicable after the expiration of the applicable Performance Period. The Administrator, in its sole discretion, may pay earned Performance Units/Shares in
the form of cash, in Shares (which have an aggregate Fair Market Value equal to the value of the earned Performance Units/Shares at the close of the
applicable Performance Period), or in a combination thereof.
 

(f)            Cancellation of Performance Units/Shares. On the date set forth in the Award Agreement, all unearned or unvested Performance
Units/Shares will be forfeited to the Company, and again will be available for grant under the Plan.
 

11.            Outside Director Award Limitations. No Outside Director may be paid, issued, or granted, in any Fiscal Year, equity awards (including any
Awards issued under this Plan) with an aggregate value (the value of which will be based on their grant date fair value determined in accordance with U.S.
generally accepted accounting principles) and any other compensation (including without limitation any cash retainers or fees) that, in the aggregate,
exceed $500,000. Any Awards or other compensation paid or provided to an individual for his or her services as an Employee, or for his or her services as a
Consultant (other than as an Outside Director), will not count for purposes of the limitation under this Section 11.
 

12.            Leaves of Absence/Transfer Between Locations. Unless the Administrator provides otherwise, vesting of Awards granted hereunder will be
suspended during any unpaid leave of absence. A Participant will not cease to be an Employee in the case of (i) any leave of absence approved by the
Company, or (ii) transfers between locations of the Company or between the Company, its Parent, or any of its Subsidiaries. For purposes of Incentive
Stock Options, no such leave may exceed three (3) months, unless reemployment upon expiration of such leave is guaranteed by statute or contract. If
reemployment upon expiration of a leave of absence approved by the Company is not so guaranteed, then six (6) months following the first (1st) day of
such leave any Incentive Stock Option held by the Participant will cease to be treated as an Incentive Stock Option and will be treated for tax purposes as a
Nonstatutory Stock Option.
 

13.            Transferability of Awards. Unless determined otherwise by the Administrator, an Award may not be sold, pledged, assigned, hypothecated,
transferred, or disposed of in any manner other than by will or by the laws of descent and distribution, and may be exercised, during the lifetime of the
Participant, only by the Participant. If the Administrator makes an Award transferable, such Award will contain such additional terms and conditions as the
Administrator deems appropriate.
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14.            Adjustments; Dissolution or Liquidation; Merger or Change in Control.

 
(a)            Adjustments. In the event that any dividend or other distribution (whether in the form of cash, Shares, other securities, or other

property), recapitalization, stock split, reverse stock split, reorganization, merger, consolidation, split-up, spin-off, combination, reclassification,
repurchase, or exchange of Shares or other securities of the Company, or other change in the corporate structure of the Company affecting the Shares
occurs (other than any ordinary dividends or other ordinary distributions), the Administrator, in order to prevent diminution or enlargement of the benefits
or potential benefits intended to be made available under the Plan, will adjust the number and class of shares of stock that may be delivered under the Plan
and/or the number, class, and price of shares of stock covered by each outstanding Award, and the numerical Share limits in Section 3 of the Plan.
 

(b)            Dissolution or Liquidation. In the event of a proposed dissolution or liquidation of the Company, the Administrator will notify
each Participant as soon as practicable prior to the effective date of such proposed transaction. To the extent it has not been previously exercised, an Award
will terminate immediately prior to the consummation of such proposed action.
 

(c)            Merger or Change in Control. In the event of a merger of the Company with or into another corporation or other entity or a Change
in Control, each outstanding Award will be treated as the Administrator determines (subject to the provisions of the following paragraph) without a
Participant’s consent, including, without limitation, that (i) Awards will be assumed, or substantially equivalent awards will be substituted, by the acquiring
or succeeding corporation (or an affiliate thereof) with appropriate adjustments as to the number and kind of shares and prices; (ii) upon written notice to a
Participant, that the Participant’s Awards will terminate upon or immediately prior to the consummation of such merger or Change in Control;
(iii) outstanding Awards will vest and become exercisable, realizable, or payable, or restrictions applicable to an Award will lapse, in whole or in part, prior
to or upon consummation of such merger or Change in Control, and, to the extent the Administrator determines, terminate upon or immediately prior to the
effectiveness of such merger or Change in Control; (iv) (A) the termination of an Award in exchange for an amount of cash and/or property, if any, equal to
the amount that would have been attained upon the exercise of such Award or realization of the Participant’s rights as of the date of the occurrence of the
transaction (and, for the avoidance of doubt, if as of the date of the occurrence of the transaction the Administrator determines in good faith that no amount
would have been attained upon the exercise of such Award or realization of the Participant’s rights, then such Award may be terminated by the Company
without payment), or (B) the replacement of such Award with other rights or property selected by the Administrator in its sole discretion; or (v) any
combination of the foregoing. In taking any of the actions permitted under this Section 14(c), the Administrator will not be obligated to treat all Awards, all
Awards held by a Participant, all Awards of the same type, or all portions of Awards, similarly.
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In the event that the successor corporation does not assume or substitute for the Award (or portions thereof), the Participant will fully vest

in and have the right to exercise the Participant’s outstanding Option and Stock Appreciation Right (or portions thereof) that is not assumed or substituted
for, including Shares as to which such Award would not otherwise be vested or exercisable, all restrictions on Restricted Stock, Restricted Stock Units,
Performance Shares and Performance Units (or portions thereof) not assumed or substituted for will lapse, and, with respect to such Awards with
performance-based vesting (or portions thereof) not assumed or substituted for, all performance goals or other vesting criteria will be deemed achieved at
one hundred percent (100%) of target levels and all other terms and conditions met, in each case, unless specifically provided otherwise under the
applicable Award Agreement or other written agreement between the Participant and the Company or any of its Subsidiaries or Parents, as applicable. In
addition, if an Option or Stock Appreciation Right (or portions thereof) is not assumed or substituted for in the event of a merger or Change in Control, the
Administrator will notify the Participant in writing or electronically that such Option or Stock Appreciation Right (or its applicable portion) will be
exercisable for a period of time determined by the Administrator in its sole discretion, and the Option or Stock Appreciation Right (or its applicable
portion) will terminate upon the expiration of such period.
 

For the purposes of this subsection (c), an Award will be considered assumed if, following the merger or Change in Control, the Award
confers the right to purchase or receive, for each Share subject to the Award immediately prior to the merger or Change in Control, the consideration
(whether stock, cash, or other securities or property) received in the merger or Change in Control by holders of Common Stock for each Share held on the
effective date of the transaction (and if holders were offered a choice of consideration, the type of consideration chosen by the holders of a majority of the
outstanding Shares); provided, however, that if such consideration received in the merger or Change in Control is not solely common stock of the successor
corporation or its Parent, the Administrator may, with the consent of the successor corporation, provide for the consideration to be received upon the
exercise of an Option or Stock Appreciation Right or upon the payout of a Restricted Stock Unit, Performance Unit or Performance Share, for each Share
subject to such Award, to be solely common stock of the successor corporation or its Parent equal in fair market value to the per share consideration
received by holders of Common Stock in the merger or Change in Control.
 

Notwithstanding anything in this subsection (c) to the contrary, and unless otherwise provided in an Award Agreement or other written
agreement between the Participant and the Company or any of its Subsidiaries or Parents, as applicable, an Award that vests, is earned or paid-out upon the
satisfaction of one or more performance goals will not be considered assumed if the Company or its successor modifies any of such performance goals
without the Participant’s consent; provided, however, a modification to such performance goals only to reflect the successor corporation’s post-Change in
Control corporate structure will not be deemed to invalidate an otherwise valid Award assumption.
 

Notwithstanding anything in this subsection (c) to the contrary, if a payment under an Award Agreement is subject to Section 409A and if
the change in control definition contained in the Award Agreement or other written agreement related to the Award does not comply with the definition of
“change in control” for purposes of a distribution under Section 409A, then any payment of an amount that otherwise is accelerated under this Section will
be delayed until the earliest time that such payment would be permissible under Section 409A without triggering any penalties applicable under
Section 409A.
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(d)            Outside Director Awards. With respect to Awards granted to an Outside Director, in the event of a Change in Control, the

Participant will fully vest in and have the right to exercise Options and/or Stock Appreciation Rights as to all of the Shares underlying such Award,
including those Shares which would not be vested or exercisable, all restrictions on Restricted Stock and Restricted Stock Units will lapse, and, with
respect to Awards with performance-based vesting, all performance goals or other vesting criteria will be deemed achieved at one hundred percent
(100%) of target levels and all other terms and conditions met, unless specifically provided otherwise under the applicable Award Agreement or other
written agreement between the Participant and the Company or any of its Subsidiaries or Parents, as applicable.
 

15.            Tax.
 

(a)            Withholding Requirements. Prior to the delivery of any Shares or cash pursuant to an Award (or exercise thereof) or such earlier
time as any tax withholding obligations are due, the Company (or any of its Subsidiaries, Parents, or affiliates employing or retaining the services of a
Participant, as applicable) will have the power and the right to deduct or withhold, or require a Participant to remit to the Company (or any of its
Subsidiaries, Parents, or affiliates, as applicable), an amount sufficient to satisfy U.S. federal, state, and local, non-U.S., and other taxes (including the
Participant’s FICA obligation) required to be withheld with respect to such Award (or exercise thereof).
 

(b)            Withholding Arrangements. The Administrator, in its sole discretion and pursuant to such procedures as it may specify from time
to time, may permit a Participant to satisfy such tax withholding obligation, in whole or in part by (without limitation) (i) paying cash, check, or other cash
equivalents; (ii) electing to have the Company withhold otherwise deliverable cash or Shares having a fair market value equal to the minimum statutory
amount required to be withheld or such greater amount as the Administrator may determine if such amount would not have adverse accounting
consequences, as the Administrator determines in its sole discretion; (iii) delivering to the Company already owned Shares having a fair market value equal
to the statutory amount required to be withheld or such greater amount as the Administrator may determine, in each case, provided the delivery of such
Shares will not result in any adverse accounting consequences, as the Administrator determines in its sole discretion; (iv) selling a sufficient number of
Shares otherwise deliverable to the Participant through such means as the Administrator may determine in its sole discretion (whether through a broker or
otherwise) equal to the amount required to be withheld; or (v) any combination of the foregoing methods of payment. The withholding amount will be
deemed to include any amount which the Administrator agrees may be withheld at the time the election is made, not to exceed the amount determined by
using the maximum federal, state, or local marginal income tax rates applicable to the Participant with respect to the Award on the date that the amount of
tax to be withheld is to be determined or such greater amount as the Administrator may determine if such amount would not have adverse accounting
consequences, as the Administrator determines in its sole discretion. The fair market value of the Shares to be withheld or delivered will be determined as
of the date that the taxes are required to be withheld.
 

(c)            Compliance With Section 409A. Awards will be designed and operated in such a manner that they are either exempt from the
application of, or comply with, the requirements of Section 409A such that the grant, payment, settlement or deferral will not be subject to the additional
tax or interest applicable under Section 409A, except as otherwise determined in the sole discretion of the Administrator. The Plan and each Award
Agreement under the Plan is intended to meet the requirements of Section 409A and will be construed and interpreted in accordance with such intent,
except as otherwise determined in the sole discretion of the Administrator. To the extent that an Award or payment, or the settlement or deferral thereof, is
subject to Section 409A, the Award will be granted, paid, settled or deferred in a manner that will meet the requirements of Section 409A, such that the
grant, payment, settlement or deferral will not be subject to the additional tax or interest applicable under Section 409A. Participant shall not be considered
to have terminated employment with the Company for purposes of any payments under this Plan which are subject to Section 409A until Participant would
be considered to have incurred a “separation from service” from the Company within the meaning of Section 409A. Notwithstanding anything to the
contrary in the Plan, to the extent required to avoid accelerated taxation and tax penalties under Section 409A, amounts that would otherwise be payable
and benefits that would otherwise be provided pursuant to the Plan during the six (6) month period immediately following the Participant’s termination of
continuous service shall instead be paid on the first payroll date after the six-month anniversary of the Participant’s separation from service (or the
Participant’s death, if earlier). In no event will the Company or any of its Subsidiaries or Parents have any obligation or liability under the terms of this Plan
to reimburse, indemnify, or hold harmless any Participant or any other person in respect of Awards, for any taxes, interest, or penalties imposed, or other
costs incurred, as a result of Section 409A.
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16.            No Effect on Employment or Service. Neither the Plan nor any Award will confer upon a Participant any right with respect to continuing

the Participant’s relationship as a Service Provider, nor interfere in any way with the Participant’s right or the right of the Company and its Subsidiaries or
Parents, as applicable, to terminate such relationship at any time, with or without cause, to the extent permitted by Applicable Laws.
 

17.            Date of Grant. The date of grant of an Award will be, for all purposes, the date on which the Administrator makes the determination
granting such Award, or such other later date as is determined by the Administrator. Notice of the determination will be provided to each Participant within
a reasonable time after the date of such grant.
 

18.            Term of Plan. Subject to Section 22 of the Plan, the Plan will become effective upon its adoption by the Board. It will continue in effect for
a term of ten (10) years from the date adopted by the Board, unless terminated earlier under Section 19 of the Plan.
 

19.            Amendment and Termination of the Plan.
 

(a)            Amendment and Termination. The Administrator, at any time, may amend, alter, suspend, or terminate the Plan.
 

(b)            Stockholder Approval. The Company will obtain stockholder approval of any Plan amendment to the extent necessary and
desirable to comply with Applicable Laws.
 

(c)            Effect of Amendment or Termination. No amendment, alteration, suspension, or termination of the Plan will materially impair the
rights of any Participant, unless mutually agreed otherwise between the Participant and the Administrator, which agreement must be in writing and signed
by the Participant and the Company. Termination of the Plan will not affect the Administrator’s ability to exercise the powers granted to it hereunder with
respect to Awards granted under the Plan prior to the date of such termination.
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20.            Conditions Upon Issuance of Shares.

 
(a)            Legal Compliance. Shares will not be issued pursuant to the exercise of an Award unless the exercise of such Award and the

issuance and delivery of such Shares will comply with Applicable Laws and will be further subject to the approval of counsel for the Company with respect
to such compliance.
 

(b)            Investment Representations. As a condition to the exercise of an Award, the Company may require the person exercising such
Award to represent and warrant at the time of any such exercise that the Shares are being purchased only for investment and without any present intention
to sell or distribute such Shares if, in the opinion of counsel for the Company, such a representation is required.
 

21.            Inability to Obtain Authority. The inability of the Company to obtain authority from any regulatory body having jurisdiction or to complete
or comply with the requirements of any registration or other qualification of the Shares under any U.S. state or federal law or non-U.S. law, or under the
rules and regulations of the Securities and Exchange Commission, the stock exchange on which Shares of the same class are then listed, or any other
governmental or regulatory body, which authority, registration, qualification, or rule compliance is deemed by the Company’s counsel to be necessary or
advisable for the issuance and sale of any Shares hereunder, will relieve the Company of any liability in respect of the failure to issue or sell such Shares as
to which such requisite authority, registration, qualification or rule compliance will not have been obtained.
 

22.            Stockholder Approval. The Plan will be subject to approval by the stockholders of the Company within twelve (12) months after the date
the Plan is adopted by the Board. Such stockholder approval will be obtained in the manner and to the degree required under Applicable Laws.
 

23.            Forfeiture Events. The Administrator may specify in an Award Agreement that the Participant’s rights, payments, and benefits with respect
to an Award will be subject to reduction, cancellation, forfeiture, recoupment, reimbursement, or reacquisition upon the occurrence of certain specified
events, in addition to any otherwise applicable vesting or performance conditions of an Award. Notwithstanding any provisions to the contrary under this
Plan, an Award will be subject to the Company’s clawback policy as may be established and/or amended from time to time to comply with Applicable
Laws (including without limitation pursuant to the listing standards of any national securities exchange or association on which the Company’s securities
are listed, or as may be required by the Dodd-Frank Wall Street Reform and Consumer Protection Act) (the “Clawback Policy”). The Administrator may
require a Participant to forfeit, return, or reimburse the Company all or a portion of the Award and any amounts paid thereunder pursuant to the terms of the
Clawback Policy or as necessary or appropriate to comply with Applicable Laws. Unless this Section 23 specifically is mentioned and waived in an Award
Agreement or other document, no recovery of compensation under a Clawback Policy or otherwise will constitute an event that triggers or contributes to
any right of a Participant to resign for “good reason” or “constructive termination” (or similar term) under any agreement with the Company or any Parent
or Subsidiary of the Company.
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Exhibit 10.15

 
[Form of]

 
INDEMNIFICATION AND ADVANCEMENT AGREEMENT

 
This Indemnification and Advancement Agreement (“Agreement”) is made as of March 14, 2023 by and between CXApp Inc. a Delaware

corporation (the “Company”), and [•], a member of the Board of Directors and an officer of the Company (“Indemnitee”).
 

RECITALS
 

WHEREAS, the Board of Directors of the Company (the “Board”) believes that highly competent persons have become more reluctant to serve
publicly-held corporations as directors, officers, or in other capacities unless they are provided with adequate protection through insurance or adequate
indemnification and advancement of expenses against inordinate risks of claims and actions against them arising out of their service to and activities on
behalf of the corporation;
 

WHEREAS, the Board has determined that, in order to attract and retain qualified individuals, the Company will attempt to maintain on an
ongoing basis, at its sole expense, liability insurance to protect persons serving the Company and its subsidiaries from certain liabilities. Although the
furnishing of such insurance has been a customary and widespread practice among United States-based corporations and other business enterprises, the
Company believes that, given current market conditions and trends, such insurance may be available to it in the future only at higher premiums and with
more exclusions. At the same time, directors, officers, and other persons in service to corporations or business enterprises are being increasingly subjected
to expensive and time-consuming litigation relating to, among other things, matters that traditionally would have been brought only against the Company or
business enterprise itself. The Company’s Bylaws and Certificate of Incorporation of the Company require indemnification of the officers and directors of
the Company. Indemnitee may also be entitled to indemnification pursuant to the General Corporation Law of the State of Delaware (the “DGCL”). The
Bylaws, Certificate of Incorporation, and the DGCL expressly provide that the indemnification provisions set forth therein are not exclusive, and thereby
contemplate that contracts may be entered into between the Company and members of the board of directors, officers and other persons with respect to
indemnification and advancement of expenses;
 

WHEREAS, the uncertainties relating to such insurance, to indemnification, and to advancement of expenses may increase the difficulty of
attracting and retaining such persons;
 

WHEREAS, the Board has determined that the increased difficulty in attracting and retaining such persons is detrimental to the best interests of
the Company and its stockholders and that the Company should act to assure such persons that there will be increased certainty of such protection in the
future;
 

WHEREAS, it is reasonable, prudent and necessary for the Company contractually to obligate itself to indemnify, and to advance expenses on
behalf of, such persons to the fullest extent permitted by applicable law so that they will serve or continue to serve the Company free from undue concern
that they will not be so indemnified;
 

WHEREAS, this Agreement is a supplement to and in furtherance of the Bylaws, Certificate of Incorporation and any resolutions adopted
pursuant thereto, as well as any rights of Indemnitee under any directors’ and officers’ liability insurance policy, and is not a substitute therefor, and does
not diminish or abrogate any rights of Indemnitee thereunder; and
 



 
WHEREAS, Indemnitee does not regard the protection available under the Bylaws, Certificate of Incorporation, and insurance as adequate in the

present circumstances, and may not be willing to serve or continue to serve as an officer or director without adequate additional protection, and the
Company desires Indemnitee to serve or continue to serve in such capacity. Indemnitee is willing to serve, continue to serve and to take on additional
service for or on behalf of the Company on the condition that Indemnitee be so indemnified and advanced expenses.
 

NOW, THEREFORE, in consideration of the premises and the covenants contained herein, the Company and Indemnitee do hereby covenant and
agree as follows:
 

Section 1.               Definitions. As used in this Agreement:
 

(a)            “Agent” means any person who is authorized by the Company or an Enterprise to act for or represent the interests of the
Company or an Enterprise, respectively.
 

(b)            A “Change in Control” occurs upon the earliest to occur after the date of this Agreement of any of the following events:
 

i.            Acquisition of Stock by Third Party. Any Person (as defined below) is or becomes the Beneficial Owner (as defined
below), directly or indirectly, of securities of the Company representing fifteen percent (15%) or more of the combined voting power of the Company’s
then outstanding securities unless the change in relative beneficial ownership of the Company’s securities by any Person results solely from a reduction in
the aggregate number of outstanding shares of securities entitled to vote generally in the election of directors;
 

ii.            Change in Board of Directors. During any period of two (2) consecutive years (not including any period prior to the
execution of this Agreement), individuals who at the beginning of such period constitute the Board, and any new director (other than a director designated
by a person who has entered into an agreement with the Company to effect a transaction described in Sections 2(b)(i), 2(b)(iii) or 2(b)(iv)) whose election
by the Board or nomination for election by the Company’s stockholders was approved by a vote of at least two-thirds of the directors then still in office
who either were directors at the beginning of the period or whose election or nomination for election was previously so approved, cease for any reason to
constitute at least a majority of the members of the Board;
 

iii.           Corporate Transactions. The effective date of a merger or consolidation of the Company with any other entity, other
than a merger or consolidation which would result in the voting securities of the Company outstanding immediately prior to such merger or consolidation
continuing to represent (either by remaining outstanding or by being converted into voting securities of the surviving entity) more than 50% of the
combined voting power of the voting securities of the surviving entity outstanding immediately after such merger or consolidation and with the power to
elect at least a majority of the board of directors or other governing body of such surviving entity;
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iv.           Liquidation. The approval by the stockholders of the Company of a complete liquidation of the Company or an

agreement for the sale or disposition by the Company of all or substantially all of the Company’s assets; and
 

v.            Other Events. There occurs any other event of a nature that would be required to be reported in response to Item 6(e) of
Schedule 14A of Regulation 14A (or a response to any similar item on any similar schedule or form) promulgated under the Exchange Act (as defined
below), whether or not the Company is then subject to such reporting requirement.
 

vi.            For purposes of this Section 2(b), the following terms have the following meanings:
 

1 “Exchange Act” means the Securities Exchange Act of 1934, as amended from time to time.
 

2 “Person” has the meaning as set forth in Sections 13(d) and 14(d) of the Exchange Act; provided, however,
that Person excludes (i) the Company, (ii) any trustee or other fiduciary holding securities under an employee
benefit plan of the Company, and (iii) any entity owned, directly or indirectly, by the stockholders of the
Company in substantially the same proportions as their ownership of stock of the Company.

 
3 “Beneficial Owner” has the meaning given to such term in Rule 13d-3 under the Exchange Act; provided,

however, that Beneficial Owner excludes any Person otherwise becoming a Beneficial Owner by reason of the
stockholders of the Company approving a merger of the Company with another entity.

 
(c)            “Corporate Status” describes the status of a person who is or was acting as a director, officer, employee, fiduciary, or Agent of

the Company or an Enterprise.
 

(d)            “Disinterested Director” means a director of the Company who is not and was not a party to the Proceeding in respect of which
indemnification is sought by Indemnitee.
 

(e)            “Enterprise” means any other corporation, limited liability company, partnership, joint venture, trust, employee benefit plan or
other entity for which Indemnitee is or was serving at the request of the Company as a director, officer, employee, or Agent.
 

(f)            “Expenses” includes all reasonable attorneys’ fees, retainers, court costs, transcript costs, fees and other costs of experts and
other professionals, witness fees, travel expenses, duplicating costs, printing and binding costs, telephone charges, postage, delivery service fees, any
federal, state, local or foreign taxes imposed on Indemnitee as a result of the actual or deemed receipt of any payments under this Agreement, ERISA
excise taxes and penalties, and all other disbursements, obligations, or expenses of the types customarily incurred in connection with prosecuting,
defending, preparing to prosecute or defend, investigating, being or preparing to be a witness in, or otherwise participating in, a Proceeding. Expenses also
include (i) Expenses incurred in connection with any appeal resulting from any Proceeding, including without limitation the premium, security for, and
other costs relating to any cost bond, supersedeas bond, or other appeal bond or its equivalent, and (ii) for purposes of Section 14(d) only, Expenses
incurred by Indemnitee in connection with the interpretation, enforcement or defense of Indemnitee’s rights under this Agreement, by litigation or
otherwise. Expenses, however, do not include amounts paid in settlement by Indemnitee or the amount of judgments or fines against Indemnitee.
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(g)            “Independent Counsel” means a law firm, or a member of a law firm, that is experienced in matters of corporation law and

neither presently is, nor in the past five years has been, retained to represent: (i) the Company or Indemnitee in any matter material to either such party
(other than with respect to matters concerning the Indemnitee under this Agreement, or of other indemnitees under similar indemnification agreements), or
(ii) any other party to the Proceeding giving rise to a claim for indemnification hereunder. Notwithstanding the foregoing, the term “Independent Counsel”
does not include any person who, under the applicable standards of professional conduct then prevailing, would have a conflict of interest in representing
either the Company or Indemnitee in an action to determine Indemnitee’s rights under this Agreement. The Company agrees to pay the reasonable fees and
expenses of the Independent Counsel.
 

(h)            The term “Proceeding” includes any threatened, pending or completed action, suit, claim, counterclaim, cross claim,
arbitration, mediation, alternate dispute resolution mechanism, investigation, inquiry, administrative hearing or any other actual, threatened or completed
proceeding, whether brought in the right of the Company or otherwise and whether of a civil, criminal, administrative, legislative, regulatory, or
investigative (formal or informal) nature, including any appeal therefrom, in which Indemnitee was, is or will be involved as a party, potential party, non-
party witness or otherwise by reason of Indemnitee’s Corporate Status or by reason of any action taken by Indemnitee (or a failure to take action by
Indemnitee) or of any action (or failure to act) on Indemnitee’s part while acting pursuant to Indemnitee’s Corporate Status, in each case whether or not
serving in such capacity at the time any liability or Expense is incurred for which indemnification, reimbursement, or advancement of Expenses can be
provided under this Agreement. A Proceeding also includes a situation the Indemnitee believes in good faith may lead to or culminate in the institution of a
Proceeding.
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Section 2.      Services to the Company. Indemnitee agrees to serve as a director and an officer of the Company. Indemnitee may at any time and

for any reason resign from such position (subject to any other contractual obligation or any obligation imposed by operation of law). This Agreement does
not create any obligation on the Company to continue Indemnitee in such position and is not an employment contract between the Company (or any of its
subsidiaries or any Enterprise) and Indemnitee.
 

Section 3.      Indemnity in Third-Party Proceedings. The Company will indemnify Indemnitee in accordance with the provisions of this Section 3
if Indemnitee is, or is threatened to be made, a party to or a participant in any Proceeding, other than a Proceeding by or in the right of the Company to
procure a judgment in its favor. Pursuant to this Section 3, the Company will indemnify Indemnitee to the fullest extent permitted by applicable law against
all Expenses, judgments, fines and amounts paid in settlement (including all interest, assessments and other charges paid or payable in connection with or
in respect of such Expenses, judgments, fines and amounts paid in settlement) actually and reasonably incurred by Indemnitee or on Indemnitee’s behalf in
connection with such Proceeding or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to
be in or not opposed to the best interests of the Company and, in the case of a criminal Proceeding had no reasonable cause to believe that Indemnitee’s
conduct was unlawful.
 

Section 4.      Indemnity in Proceedings by or in the Right of the Company. The Company will indemnify Indemnitee in accordance with the
provisions of this Section 4 if Indemnitee is, or is threatened to be made, a party to or a participant in any Proceeding by or in the right of the Company to
procure a judgment in its favor. Pursuant to this Section 4, the Company will indemnify Indemnitee to the fullest extent permitted by applicable law against
all Expenses actually and reasonably incurred by Indemnitee or on Indemnitee’s behalf in connection with such Proceeding or any claim, issue or matter
therein, if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in or not opposed to the best interests of the Company. The
Company will not indemnify Indemnitee for Expenses under this Section 4 related to any claim, issue or matter in a Proceeding for which Indemnitee has
been finally adjudged by a court to be liable to the Company, unless, and only to the extent that, the Court of Chancery of the state of Delaware (the
“Delaware Court”) or any court in which the Proceeding was brought determines upon application by Indemnitee that, despite the adjudication of liability
but in view of all the circumstances of the case, Indemnitee is fairly and reasonably entitled to indemnification.
 

Section 5.      Indemnification for Expenses of a Party Who is Wholly or Partly Successful. To the fullest extent permitted by applicable law, the
Company will indemnify Indemnitee against all Expenses actually and reasonably incurred by Indemnitee in connection with any Proceeding to the extent
that Indemnitee is successful, on the merits or otherwise. If Indemnitee is not wholly successful in such Proceeding but is successful, on the merits or
otherwise, as to one or more but less than all claims, issues or matters in such Proceeding, the Company will indemnify Indemnitee against all Expenses
actually and reasonably incurred by Indemnitee or on Indemnitee’s behalf in connection with or related to each successfully resolved claim, issue or matter
to the fullest extent permitted by law. For purposes of this Section 5 and without limitation, the termination of any claim, issue or matter in such a
Proceeding by dismissal, with or without prejudice, will be deemed to be a successful result as to such claim, issue or matter.
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Section 6.             Indemnification for Expenses of a Witness. To the fullest extent permitted by applicable law, the Company will indemnify

Indemnitee against all Expenses actually and reasonably incurred by Indemnitee or on Indemnitee’s behalf in connection with any Proceeding to which
Indemnitee is not a party but to which Indemnitee is a witness, deponent, interviewee, or otherwise asked to participate or provide information.
 

Section 7.               Partial Indemnification. If Indemnitee is entitled under any provision of this Agreement to indemnification by the Company for
some or a portion of Expenses, but not, however, for the total amount thereof, the Company will indemnify Indemnitee for the portion thereof to which
Indemnitee is entitled.
 

Section 8.              Additional Indemnification. Notwithstanding any limitation in Sections 3, 4, or 5, the Company will indemnify Indemnitee to
the fullest extent permitted by applicable law (including but not limited to, the DGCL and any amendments to or replacements of the DGCL adopted after
the date of this Agreement that expand the Company’s ability to indemnify its officers and directors) if Indemnitee is a party to or threatened to be made a
party to any Proceeding (including a Proceeding by or in the right of the Company to procure a judgment in its favor).
 

Section 9.               Exclusions. Notwithstanding any provision in this Agreement, the Company is not obligated under this Agreement to make any
indemnification payment to Indemnitee in connection with any Proceeding:
 

(a)            for which payment has actually been made to or on behalf of Indemnitee under any insurance policy or other indemnity
provision, except to the extent provided in Section 16(b) and except with respect to any excess beyond the amount paid under any insurance policy or other
indemnity provision; or
 

(b)            for (i) an accounting of profits made from the purchase and sale (or sale and purchase) by Indemnitee of securities of the
Company within the meaning of Section 16(b) of the Exchange Act (as defined in Section 2(b) hereof) or similar provisions of state statutory law or
common law, (ii) any reimbursement of the Company by the Indemnitee of any bonus or other incentive-based or equity-based compensation or of any
profits realized by the Indemnitee from the sale of securities of the Company, as required in each case under the Exchange Act (including any such
reimbursements that arise from an accounting restatement of the Company pursuant to Section 304 of the Sarbanes-Oxley Act of 2002 (the “Sarbanes-
Oxley Act”), or the payment to the Company of profits arising from the purchase and sale by Indemnitee of securities in violation of Section 306 of the
Sarbanes-Oxley Act) or (iii) any reimbursement of the Company by Indemnitee of any compensation pursuant to any compensation recoupment or
clawback policy adopted by the Board or the compensation committee of the Board, including but not limited to any such policy adopted to comply with
stock exchange listing requirements implementing Section 10D of the Exchange Act; or
 

(c)            initiated by Indemnitee, including any Proceeding (or any part of any Proceeding) initiated by Indemnitee against the Company
or its directors, officers, employees or other indemnitees, unless (i) the Proceeding or part of any Proceeding is to enforce Indemnitee’s rights to
indemnification or advancement, of Expenses, including a Proceeding (or any part of any Proceeding) initiated pursuant to Section 14 of this Agreement,
(ii) the Board authorized the Proceeding (or any part of any Proceeding) prior to its initiation or (iii) the Company provides the indemnification, in its sole
discretion, pursuant to the powers vested in the Company under applicable law.
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Section 10.             Advances of Expenses.

 
(a)            The Company will advance, to the extent not prohibited by law, the Expenses incurred by Indemnitee in connection with any

Proceeding (or any part of any Proceeding) not initiated by Indemnitee or any Proceeding (or any part of any Proceeding) initiated by Indemnitee if (i) the
Proceeding or part of any Proceeding is to enforce Indemnitee’s rights to obtain indemnification or advancement of Expenses from the Company or
Enterprise, including a proceeding initiated pursuant to Section 14 or (ii) the Board authorized the Proceeding (or any part of any Proceeding) prior to its
initiation. The Company will advance the Expenses within thirty (30) days after the receipt by the Company of a statement or statements requesting such
advances from time to time, whether prior to or after final disposition of any Proceeding.
 

(b)            Advances will be unsecured and interest free.      Indemnitee hereby undertakes to repay any amounts so advanced (without
interest) to the extent that it is ultimately determined that Indemnitee is not entitled to be indemnified by the Company, thus Indemnitee qualifies for
advances upon the execution of this Agreement and delivery to the Company. No other form of undertaking is required other than the execution of this
Agreement. The Company will make advances without regard to Indemnitee’s ability to repay the Expenses and without regard to Indemnitee’s ultimate
entitlement to indemnification under the other provisions of this Agreement.
 

Section 11.             Procedure for Notification of Claim for Indemnification or Advancement.
 

(a)            Indemnitee will notify the Company in writing of any Proceeding with respect to which Indemnitee intends to seek
indemnification or advancement of Expenses hereunder as soon as reasonably practicable following the receipt by Indemnitee of written notice thereof.
Indemnitee will include in the written notification to the Company a description of the nature of the Proceeding and the facts underlying the Proceeding and
provide such documentation and information as is reasonably available to Indemnitee and is reasonably necessary to determine whether and to what extent
Indemnitee is entitled to indemnification following the final disposition of such Proceeding. Indemnitee’s failure to notify the Company will not relieve the
Company from any obligation it may have to Indemnitee under this Agreement, and any delay in so notifying the Company will not constitute a waiver by
Indemnitee of any rights under this Agreement. The Secretary of the Company will, promptly upon receipt of such a request for indemnification or
advancement, advise the Board in writing that Indemnitee has requested indemnification or advancement.
 

(b)            The Company will be entitled to participate in the Proceeding at its own expense.
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Section 12.             Procedure Upon Application for Indemnification.

 
(a)            Unless a Change of Control has occurred, the determination of Indemnitee’s entitlement to indemnification will be made:

 
i.             by a majority vote of the Disinterested Directors, even though less than a quorum of the Board;

 
ii.            by a committee of Disinterested Directors designated by a majority vote of the Disinterested Directors, even though

less than a quorum of the Board;
 

iii.           if there are no such Disinterested Directors or, if such Disinterested Directors so direct, by written opinion provided by
Independent Counsel selected by the Board; or
 

iv.           if so directed by the Board, by the stockholders of the Company.
 

(b)            If a Change in Control has occurred, the determination of Indemnitee’s entitlement to indemnification will be made by written
opinion provided by Independent Counsel selected by Indemnitee (unless Indemnitee requests such selection be made by the Board).
 

(c)            The party selecting Independent Counsel pursuant to subsection (a)(iii) or (b) of this Section 12 will provide written notice of
the selection to the other party. The notified party may, within ten (10) days after receiving written notice of the selection of Independent Counsel, deliver
to the selecting party a written objection to such selection; provided, however, that such objection may be asserted only on the ground that the Independent
Counsel so selected does not meet the requirements of “Independent Counsel” as defined in Section 2 of this Agreement, and the objection will set forth
with particularity the factual basis of such assertion. Absent a proper and timely objection, the person so selected will act as Independent Counsel. If such
written objection is so made and substantiated, the Independent Counsel so selected may not serve as Independent Counsel unless and until such objection
is withdrawn or the Delaware Court has determined that such objection is without merit. If, within thirty (30) days after the later of submission by
Indemnitee of a written request for indemnification pursuant to Section 11(a) hereof and the final disposition of the Proceeding, Independent Counsel has
not been selected or, if selected, any objection to has not been resolved, either the Company or Indemnitee may petition the Delaware Court for resolution
of any objection made by the Company or Indemnitee to the other’s selection or Independent Counsel and/or for the appointment as Independent Counsel
of a person selected by such court or by such other person as such court designates. Upon the due commencement of any judicial proceeding or arbitration
pursuant to Section 14(a) of this Agreement, Independent Counsel will be discharged and relieved of any further responsibility in such capacity (subject to
the applicable standards of professional conduct then prevailing).
 

(d)            Indemnitee will cooperate with the person, persons or entity making the determination with respect to Indemnitee’s entitlement
to indemnification, including providing to such person, persons or entity upon reasonable advance request any documentation or information which is not
privileged or otherwise protected from disclosure and which is reasonably available to Indemnitee and reasonably necessary to such determination. The
Company will advance and pay any Expenses incurred by Indemnitee in so cooperating with the person, persons or entity making the indemnification
determination irrespective of the determination as to Indemnitee’s entitlement to indemnification and the Company hereby indemnifies and agrees to hold
Indemnitee harmless therefrom. The Company promptly will advise Indemnitee in writing of the determination that Indemnitee is or is not entitled to
indemnification, including a description of any reason or basis for which indemnification has been denied and providing a copy of any written opinion
provided to the Board by Independent Counsel.
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(e)            If it is determined that Indemnitee is entitled to indemnification, the Company will make payment to Indemnitee within thirty

(30) days after such determination.
 

Section 13.             Presumptions and Effect of Certain Proceedings.
 

(a)            In making a determination with respect to entitlement to indemnification hereunder, the person or persons or entity making
such determination will, to the fullest extent not prohibited by law, presume Indemnitee is entitled to indemnification under this Agreement if Indemnitee
has submitted a request for indemnification in accordance with Section 11(a) of this Agreement, and the Company will, to the fullest extent not prohibited
by law, have the burden of proof to overcome that presumption. Neither the failure of the Company (including by its directors or Independent Counsel) to
have made a determination prior to the commencement of any action pursuant to this Agreement that indemnification is proper in the circumstances
because Indemnitee has met the applicable standard of conduct, nor an actual determination by the Company (including by its directors or Independent
Counsel) that Indemnitee has not met such applicable standard of conduct, will be a defense to the action or create a presumption that Indemnitee has not
met the applicable standard of conduct.
 

(b)            If the determination of the Indemnitee’s entitlement to indemnification has not been made pursuant to Section 12 within sixty
(60) days after the later of (i) receipt by the Company of Indemnitee’s request for indemnification pursuant to Section 11(a) and (ii) the final disposition of
the Proceeding for which Indemnitee requested Indemnification (the “Determination Period”), the requisite determination of entitlement to indemnification
will, to the fullest extent not prohibited by law, be deemed to have been made and Indemnitee will be entitled to such indemnification, absent (i) a
misstatement by Indemnitee of a material fact, or an omission of a material fact necessary to make Indemnitee’s statement not materially misleading, in
connection with the request for indemnification, or (ii) a prohibition of such indemnification under applicable law. The Determination Period may be
extended for a reasonable time, not to exceed an additional thirty (30) days, if the person, persons or entity making the determination with respect to
entitlement to indemnification in good faith requires such additional time for the obtaining or evaluating of documentation and/or information relating
thereto; and provided, further, the Determination Period will not apply (i) if the determination of entitlement to indemnification is to be made by the
stockholders pursuant to Section 12(a)(iv) of this Agreement and if (A) within fifteen (15) days after receipt by the Company of the request for such
determination the Board has resolved to submit such determination to the stockholders for their consideration at an annual meeting thereof to be held within
seventy-five (75) days after such receipt and such determination is made thereat, or (B) a special meeting of stockholders is called within fifteen (15) days
after such receipt for the purpose of making such determination, such meeting is held for such purpose within sixty (60) days after having been so called
and such determination is made thereat, or (ii) if the determination of entitlement to indemnification is to be made by Independent Counsel.
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(c)            The termination of any Proceeding or of any claim, issue or matter therein, by judgment, order, settlement or conviction, or

upon a plea of nolo contendere or its equivalent, will not (except as otherwise expressly provided in this Agreement) of itself adversely affect the right of
Indemnitee to indemnification or create a presumption that Indemnitee did not act in good faith and in a manner which Indemnitee reasonably believed to
be in or not opposed to the best interests of the Company or, with respect to any criminal Proceeding, that Indemnitee had reasonable cause to believe that
Indemnitee’s conduct was unlawful.
 

(d)            For purposes of any determination of good faith, Indemnitee will be deemed to have acted in good faith if Indemnitee acted
based on the records or books of account of the Company, its subsidiaries, or an Enterprise, including financial statements, or on information supplied to
Indemnitee by the directors or officers of the Company, its subsidiaries, or an Enterprise in the course of their duties, or on the advice of legal counsel for
the Company, its subsidiaries, or an Enterprise or on information or records given or reports made to the Company or an Enterprise by an independent
certified public accountant or by an appraiser, financial advisor or other expert selected with reasonable care by or on behalf of the Company, its
subsidiaries, or an Enterprise. Further, Indemnitee will be deemed to have acted in a manner “not opposed to the best interests of the Company,” as referred
to in this Agreement if Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in the best interests of the participants and
beneficiaries of an employee benefit plan. The provisions of this Section 13(d) is not exclusive and do not limit in any way the other circumstances in
which the Indemnitee may be deemed to have met the applicable standard of conduct set forth in this Agreement.
 

(e)            The knowledge and/or actions, or failure to act, of any director, officer, trustee, partner, managing member, fiduciary, agent or
employee of the Enterprise may not be imputed to Indemnitee for purposes of determining Indemnitee’s right to indemnification under this Agreement.
 

Section 14.               Remedies of Indemnitee.
 

(a)            Indemnitee may commence litigation against the Company in the Delaware Court to obtain indemnification or advancement of
Expenses provided by this Agreement in the event that (i) a determination is made pursuant to Section 12 of this Agreement that Indemnitee is not entitled
to indemnification under this Agreement, (ii) the Company does not advance Expenses pursuant to Section 10 of this Agreement, (iii) the determination of
entitlement to indemnification is not made pursuant to Section 12 of this Agreement within the Determination Period, (iv) the Company does not indemnify
Indemnitee pursuant to Section 5 or 6 or the second to last sentence of Section 12(d) of this Agreement within thirty (30) days after receipt by the Company
of a written request therefor, (v) the Company does not indemnify Indemnitee pursuant to Section 3, 4, 7, or 8 of this Agreement within thirty (30) days
after a determination has been made that Indemnitee is entitled to indemnification, or (vi) in the event that the Company or any other person takes or
threatens to take any action to declare this Agreement void or unenforceable, or institutes any litigation or other action or Proceeding designed to deny, or
to recover from, the Indemnitee the benefits provided or intended to be provided to the Indemnitee hereunder. Alternatively, Indemnitee or the Company, at
each such party’s respective option, may seek an award in arbitration to be conducted by a single arbitrator pursuant to the Commercial Arbitration Rules of
the American Arbitration Association. Indemnitee must commence such Proceeding seeking an adjudication or an award in arbitration within one hundred
and eighty (180) days following the date on which Indemnitee first has the right to commence such Proceeding pursuant to this Section 14(a); provided,
however, that the foregoing clause does not apply in respect of a Proceeding brought by Indemnitee to enforce Indemnitee’s rights under Section 5 of this
Agreement. The Company will not oppose Indemnitee’s right to seek any such adjudication or award in arbitration.
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(b)            If a determination is made pursuant to Section 12 of this Agreement that Indemnitee is not entitled to indemnification, any

judicial proceeding or arbitration commenced pursuant to this Section 14 will be conducted in all respects as a de novo trial, or arbitration, on the merits
and Indemnitee may not be prejudiced by reason of that adverse determination. In any judicial proceeding or arbitration commenced pursuant to this
Section 14 the Company will have the burden of proving Indemnitee is not entitled to indemnification or advancement of Expenses, as the case may be, and
will not introduce evidence of the determination made pursuant to Section 12 of this Agreement.
 

(c)            If a determination is made pursuant to Section 12 of this Agreement that Indemnitee is entitled to indemnification, the
Company will be bound by such determination in any judicial proceeding or arbitration commenced pursuant to this Section 14, absent (i) a misstatement
by Indemnitee of a material fact, or an omission of a material fact necessary to make Indemnitee’s statement not materially misleading, in connection with
the request for indemnification, or (ii) a prohibition of such indemnification under applicable law.
 

(d)            The Company is, to the fullest extent not prohibited by law, precluded from asserting in any judicial proceeding or arbitration
commenced pursuant to this Section 14 that the procedures and presumptions of this Agreement are not valid, binding and enforceable and will stipulate in
any such court or before any such arbitrator that the Company is bound by all the provisions of this Agreement.
 

(e)            It is the intent of the Company that, to the fullest extent permitted by law, the Indemnitee not be required to incur legal fees or
other Expenses associated with the interpretation, enforcement or defense of Indemnitee’s rights under this Agreement by litigation or otherwise because
the cost and expense thereof would substantially detract from the benefits intended to be extended to the Indemnitee hereunder. The Company, to the fullest
extent permitted by law, will (within thirty (30) days after receipt by the Company of a written request therefor) advance to Indemnitee such Expenses
which are incurred by Indemnitee in connection with any action concerning this Agreement, Indemnitee’s right to indemnification or advancement of
Expenses from the Company, or concerning any directors’ and officers’ liability insurance policies maintained by the Company, and will indemnify
Indemnitee against any and all such Expenses unless the court determines that Indemnitee’s claims in such action were made in bad faith or were frivolous
or are prohibited by law.
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Section 15.             Non-exclusivity; Survival of Rights; Insurance; Subrogation.

 
(a)          The indemnification and advancement of Expenses provided by this Agreement are not exclusive of any other rights to which

Indemnitee may at any time be entitled under applicable law, the Certificate of Incorporation, the Bylaws, any agreement, a vote of stockholders or a
resolution of directors, or otherwise. The indemnification and advancement of Expenses provided by this Agreement may not be limited or restricted by
any amendment, alteration or repeal of this Agreement in any way with respect to any action taken or omitted by Indemnitee in Indemnitee’s Corporate
Status occurring prior to any amendment, alteration or repeal of this Agreement. To the extent that a change in Delaware law, whether by statute or judicial
decision, permits greater indemnification or advancement of Expenses than would be afforded currently under the Bylaws, Certificate of Incorporation, or
this Agreement, it is the intent of the parties hereto that Indemnitee enjoy by this Agreement the greater benefits so afforded by such change. No right or
remedy herein conferred is intended to be exclusive of any other right or remedy, and every other right and remedy is cumulative and in addition to every
other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise. The assertion or employment of any right or remedy
hereunder, or otherwise, will not prevent the concurrent assertion or employment of any other right or remedy.
 

(b)            The Company hereby acknowledges that Indemnitee may have certain rights to indemnification, advancement of Expenses
and/or insurance provided by one or more other Persons with whom or which Indemnitee may be associated. The relationship between the Company and
such other Persons, other than an Enterprise, with respect to the Indemnitee’s rights to indemnification, advancement of Expenses, and insurance is
described by this subsection, subject to the provisions of subsection (d) of this Section 15 with respect to a Proceeding concerning Indemnitee’s Corporate
Status with an Enterprise.
 

i.            The Company hereby acknowledges and agrees:
 

1)            the Company’s obligations to Indemnitee are primary and any obligation of any other Persons, other than an
Enterprise, are secondary (i.e., the Company is the indemnitor of first resort) with respect to any request for indemnification or advancement of Expenses
made pursuant to this Agreement concerning any Proceeding;
 

2)            the Company is primarily liable for all indemnification and indemnification or advancement of Expenses
obligations for any Proceeding, whether created by law, the Bylaws, the Certificate of Incorporation, contract (including this Agreement) or otherwise;
 

3)            any obligation of any other Persons with whom or which Indemnitee may be associated to indemnify
Indemnitee and/or advance Expenses to Indemnitee in respect of any proceeding are secondary to the obligations of the Company’s obligations;
 

4)            the Company will indemnify Indemnitee and advance Expenses to Indemnitee hereunder to the fullest extent
provided herein without regard to any rights Indemnitee may have against any other Person with whom or which Indemnitee may be associated or insurer
of any such Person; and
 

ii.            the Company irrevocably waives, relinquishes and releases (A) any other Person with whom or which Indemnitee may
be associated from any claim of contribution, subrogation, reimbursement, exoneration or indemnification, or any other recovery of any kind in respect of
amounts paid by the Company to Indemnitee pursuant to this Agreement and (B) any right to participate in any claim or remedy of Indemnitee against any
Person, whether or not such claim, remedy or right arises in equity or under contract, statute or common law, including, without limitation, the right to take
or receive from any Person, directly or indirectly, in cash or other property or by set-off or in any other manner, payment or security on account of such
claim, remedy or right.
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iii.        In the event any other Person with whom or which Indemnitee may be associated or their insurers advances or

extinguishes any liability or loss for Indemnitee, the payor has a right of subrogation against the Company or its insurers for all amounts so paid which
would otherwise be payable by the Company or its insurers under this Agreement. In no event will payment by any other Person with whom or which
Indemnitee may be associated or their insurers affect the obligations of the Company hereunder or shift primary liability for the Company’s obligation to
indemnify or advance of Expenses to any other Person with whom or which Indemnitee may be associated.
 

iv.           Any indemnification or advancement of Expenses provided by any other Person with whom or which Indemnitee may
be associated is specifically in excess over the Company’s obligation to indemnify and advance Expenses or any valid and collectible insurance (including
but not limited to any malpractice insurance or professional errors and omissions insurance) provided by the Company.
 

(c)            To the extent that the Company maintains an insurance policy or policies providing liability insurance for directors, officers,
employees, or agents of the Company, the Company will obtain a policy or policies covering Indemnitee to the maximum extent of the coverage available
for any such director, officer, employee or agent under such policy or policies, including coverage in the event the Company does not or cannot, for any
reason, indemnify or advance Expenses to Indemnitee as required by this Agreement. If, at the time of the receipt of a notice of a claim pursuant to this
Agreement, the Company has director and officer liability insurance in effect, the Company will give prompt notice of such claim or of the commencement
of a Proceeding, as the case may be, to the insurers in accordance with the procedures set forth in the respective policies. The Company will thereafter take
all necessary or desirable action to cause such insurers to pay, on behalf of the Indemnitee, all amounts payable as a result of such Proceeding in accordance
with the terms of such policies. Indemnitee agrees to assist the Company efforts to cause the insurers to pay such amounts and will comply with the terms
of such policies, including selection of approved panel counsel, if required.
 

(d)            The Company’s obligation to indemnify or advance Expenses hereunder to Indemnitee for any Proceeding concerning
Indemnitee’s Corporate Status with an Enterprise will be reduced by any amount Indemnitee has actually received as indemnification or advancement of
Expenses from such Enterprise. The Company and Indemnitee intend that any such Enterprise (and its insurers) be the indemnitor of first resort with
respect to indemnification and advancement of Expenses for any Proceeding related to or arising from Indemnitee’s Corporate Status with such Enterprise.
The Company’s obligation to indemnify and advance Expenses to Indemnitee is secondary to the obligations the Enterprise or its insurers owe to
Indemnitee. Indemnitee agrees to take all reasonably necessary and desirable action to obtain from an Enterprise indemnification and advancement of
Expenses for any Proceeding related to or arising from Indemnitee’s Corporate Status with such Enterprise.
 

(e)            In the event of any payment made by the Company under this Agreement, the Company will be subrogated to the extent of
such payment to all of the rights of recovery of Indemnitee from any Enterprise or its insurance carrier. Indemnitee will execute all papers required and take
all action necessary to secure such rights, including execution of such documents as are necessary to enable the Company to bring suit to enforce such
rights.
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Section 16.             Duration of Agreement. All agreements and obligations of the Company contained herein shall continue during the period that

Indemnitee is a director or officer of the Company (or is serving at the request of the Company as a director, officer, employee, member, trustee or agent of
another Enterprise) and shall continue thereafter (i) so long as Indemnitee may be subject to any possible Claim relating to an Indemnifiable Event
(including any rights of appeal thereto) and (ii) throughout the pendency of any proceeding (including any rights of appeal thereto) commenced by
Indemnitee to enforce or interpret his or her rights under this Agreement, even if, in either case, he or she may have ceased to serve in such capacity at the
time of any such Claim or proceeding. The indemnification and advancement of Expenses rights provided by or granted pursuant to this Agreement are
binding upon and be enforceable by the parties hereto and their respective successors and assigns (including any direct or indirect successor by purchase,
merger, consolidation or otherwise to all or substantially all of the business or assets of the Company), continue as to an Indemnitee who has ceased to be a
director, officer, employee or agent of the Company or of any other Enterprise, and inure to the benefit of Indemnitee and Indemnitee’s spouse, assigns,
heirs, devisees, executors and administrators and other legal representatives.
 

Section 17.           Severability. If any provision or provisions of this Agreement is held to be invalid, illegal or unenforceable for any reason
whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Agreement (including without limitation, each portion of any
Section of this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) will
not in any way be affected or impaired thereby and remain enforceable to the fullest extent permitted by law; (b) such provision or provisions will be
deemed reformed to the extent necessary to conform to applicable law and to give the maximum effect to the intent of the parties hereto; and (c) to the
fullest extent possible, the provisions of this Agreement (including, without limitation, each portion of any Section of this Agreement containing any such
provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) will be construed so as to give effect to the intent
manifested thereby.
 

Section 18.             Interpretation. Any ambiguity in the terms of this Agreement will be resolved in favor of Indemnitee and in a manner to
provide the maximum indemnification and advancement of Expenses permitted by law. The Company and Indemnitee intend that this Agreement provide
to the fullest extent permitted by law for indemnification and advancement in excess of that expressly provided, without limitation, by the Certificate of
Incorporation, the Bylaws, vote of the Company stockholders or disinterested directors, or applicable law.
 

Section 19.             Enforcement.
 

(a)            This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof and
supersedes all prior agreements and understandings, oral, written and implied, between the parties hereto with respect to the subject matter hereof;
provided, however, that this Agreement is a supplement to and in furtherance of the Certificate of Incorporation, the Bylaws, any directors’ and officers’
insurance maintained by the Company and applicable law, and is not a substitute therefor, nor to diminish or abrogate any rights of Indemnitee thereunder.
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Section 20.             Modification and Waiver. No supplement, modification or amendment of this Agreement is binding unless executed in writing

by the parties hereto. No waiver of any of the provisions of this Agreement will be deemed or constitutes a waiver of any other provisions of this
Agreement nor will any waiver constitute a continuing waiver.
 

Section 21.           Notice by Indemnitee. Indemnitee agrees promptly to notify the Company in writing upon being served with any summons,
citation, subpoena, complaint, indictment, information or other document relating to any Proceeding or matter which may be subject to indemnification or
advancement of Expenses covered hereunder. The failure of Indemnitee to so notify the Company does not relieve the Company of any obligation which it
may have to the Indemnitee under this Agreement or otherwise.
 

Section 22.             Notices. All notices, requests, demands and other communications under this Agreement will be in writing and will be deemed
to have been duly given if (a) delivered by hand to the other party, (b) sent by reputable overnight courier to the other party or (c) sent by facsimile
transmission or electronic mail, with receipt of oral confirmation that such communication has been received:
 

(a)            If to Indemnitee, at the address indicated on the signature page of this Agreement, or such other address as Indemnitee provides
to the Company.
 

(b)            If to the Company to:
 

CXApp Inc.
Four Palo Alto Square, Suite 200,

 
3000 El Camino Real

 
Palo Alto, CA 94306
Attention: Khurram P. Sheikh
Email: khurram@cxapp.com

 
or to any other address as may have been furnished to Indemnitee by the Company.
 

Section 23.             Contribution. To the fullest extent permissible under applicable law, if the indemnification provided for in this Agreement is
unavailable to Indemnitee for any reason whatsoever, the Company, in lieu of indemnifying Indemnitee, will contribute to the amount incurred by
Indemnitee, whether for judgments, fines, penalties, excise taxes, amounts paid or to be paid in settlement and/or for Expenses, in connection with any
claim relating to an indemnifiable event under this Agreement, in such proportion as is deemed fair and reasonable in light of all of the circumstances of
such Proceeding in order to reflect (i) the relative benefits received by the Company and Indemnitee as a result of the event(s) and/or transaction(s) giving
cause to such Proceeding; and/or (ii) the relative fault of the Company (and its directors, officers, employees and agents) and Indemnitee in connection with
such event(s) and/or transaction(s).
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Section 24.             Applicable Law and Consent to Jurisdiction. This Agreement is governed by, and construed and enforced in accordance with,

the laws of the State of Delaware, without regard to its conflict of laws rules. Except with respect to any arbitration commenced pursuant to
Section 14(a) of this Agreement, the Company and Indemnitee hereby irrevocably and unconditionally (i) agree that any action, claim, or proceeding
between the parties arising out of or in connection with this Agreement may be brought only in the Delaware Court and not in any other state or federal
court in the United States of America or any court in any other country, (ii) consent to submit to the exclusive jurisdiction of the Delaware Court for
purposes of any action, claim, or proceeding arising out of or in connection with this Agreement, (iii) waive any objection to the laying of venue of any
such action, claim, or proceeding in the Delaware Court, and (iv) waive, and agree not to plead or to make, any claim that any such action, claim, or
proceeding brought in the Delaware Court has been brought in an improper or inconvenient forum.
 

Section 25.           Identical Counterparts. This Agreement may be executed in one or more counterparts, each of which will for all purposes be
deemed to be an original but all of which together constitutes one and the same Agreement.
 

Section 26.             Headings. The headings of this Agreement are inserted for convenience only and do not constitute part of this Agreement or
affect the construction thereof.
 

[Signature Page Follows]
 

16



 
IN WITNESS WHEREOF, the parties have caused this Agreement to be signed as of the day and year first above written.

 
COMPANY INDEMNITEE

 
By:  By:  
 Name:  Khurram P. Sheikh   Name:
 Office: Chief Executive Officer   Address:
 

[Signature Page to Indemnification Agreement (                                     )]
 

 



 
Exhibit 10.16

 
CXAPP INC.

2023 EQUITY INCENTIVE PLAN
STOCK OPTION AGREEMENT

NOTICE OF STOCK OPTION GRANT
 

Unless otherwise defined herein, the terms defined in the CXApp Inc. 2023 Equity Incentive Plan (the “Plan”) will have the same defined
meanings in this Stock Option Agreement which includes the Notice of Stock Option Grant (the “Notice of Grant”), the Terms and Conditions of Stock
Option Grant, attached hereto as Exhibit A, the Exercise Notice, attached hereto as Exhibit B, and all other exhibits, appendices, and addenda attached
hereto (together, the “Option Agreement”).

 
Participant Name: [INSERT]
Address: [INSERT]
 
The undersigned Participant has been granted an Option to purchase Common Stock of CXApp Inc. (the “Company”), subject to the terms and

conditions of the Plan and this Option Agreement, as follows:
 

Grant Number: [INSERT]

Date of Grant: [INSERT]

Vesting Commencement Date: [INSERT]

Exercise Price per Share (in U.S. Dollars): [INSERT]

Total Number of Shares Subject to Option: [INSERT]

Total Exercise Price (in U.S. Dollars): [INSERT]

Type of Option: Incentive Stock Option

  

Term/Expiration Date: [INSERT]

 
Vesting Schedule:
 

Subject to any acceleration provisions contained in the Plan or set forth below, this Option will vest and be exercisable, in whole or in part, in
accordance with the following schedule:

 
[INSERT]
 



 
Termination Period:
 

In the event of cessation of Participant’s status as a Service Provider, this Option will be exercisable, to the extent vested, for a period of ninety
(90) days after Participant ceases to be a Service Provider. Notwithstanding the foregoing sentence, in no event may this Option be exercised after the
Term/Expiration Date as provided above and this Option may be subject to earlier termination as provided in Section 14 of the Plan.

 
By Participant’s signature and the signature of the representative of the Company below, Participant and the Company agree that this Option is

granted under and governed by the terms and conditions of the Plan and this Option Agreement, including the Terms and Conditions of Stock Option Grant,
attached hereto as Exhibit A, the Exercise Notice, attached hereto as Exhibit B, and all other exhibits, appendices, and addenda attached hereto, all of which
are made a part of this document. Participant acknowledges receipt of a copy of the Plan. Participant has reviewed the Plan and this Option Agreement in
their entirety, has had an opportunity to obtain the advice of counsel prior to executing this Option Agreement, and fully understands all provisions of the
Plan, this Option, and the Option Agreement. Participant hereby agrees to accept as binding, conclusive, and final all decisions or interpretations of the
Administrator upon any questions relating to the Plan or this Option Agreement. Participant further agrees to notify the Company upon any change in the
residence address indicated below.

 
PARTICIPANT       CXAPP INC.      
   
   
Signature  Signature
   
Print Name: [INSERT]  Print Name: [INSERT]
   
  Title: [INSERT]
   
Address:   
   
[INSERT]   

 



 
EXHIBIT A

 
TERMS AND CONDITIONS OF STOCK OPTION GRANT

 
1.             Grant of Option.
 

(a)               The Company hereby grants to the individual (“Participant”) named in the Notice of Stock Option Grant of this Option
Agreement (the “Notice of Grant”) an option (the “Option”) to purchase the number of Shares set forth in the Notice of Grant, at the exercise price per
Share set forth in the Notice of Grant (the “Exercise Price”), subject to all of the terms and conditions in this Option Agreement and the Plan, which is
incorporated herein by this reference. Subject to Section 19(c) of the Plan, in the event of a conflict between the terms and conditions of the Plan and the
terms and conditions of this Option Agreement, the terms and conditions of the Plan will prevail.

 
(b)               For U.S. taxpayers, the Option will be designated as either an Incentive Stock Option (“ISO”) or a Nonstatutory Stock

Option (“NSO”). If designated in the Notice of Grant as an ISO, this Option is intended to qualify as an ISO under Section 422 of the Internal Revenue
Code of 1986, as amended (the “Code”). However, if this Option is intended to be an ISO, to the extent that it exceeds the $100,000 rule of Code Section
422(d) it will be treated as an NSO. Further, if for any reason this Option (or portion thereof) will not qualify as an ISO, then, to the extent of such
nonqualification, such Option (or portion thereof) will be regarded as a NSO granted under the Plan. In no event will the Administrator, the Company, or
any Parent or Subsidiary or any of their respective employees or directors have any liability to Participant (or any other person) due to the failure of the
Option to qualify for any reason as an ISO.

 
(c)               For non-U.S. taxpayers, the Option will be designated as an NSO.
 

2.             Vesting Schedule. Except as provided in Section 3, the Option awarded by this Option Agreement will vest in accordance with the
vesting provisions set forth in the Notice of Grant. Unless specifically provided otherwise in this Option Agreement or other written agreement between
Participant and the Company or any of its Subsidiaries or Parents, as applicable, Shares subject to this Option that are scheduled to vest on a certain date or
upon the occurrence of a certain condition will not vest in accordance with any of the provisions of this Option Agreement, unless Participant will have
been continuously a Service Provider from the Date of Grant until the date such vesting occurs.

 
3.             Administrator Discretion. The Administrator, in its discretion, may accelerate the vesting of the balance, or some lesser portion of the

balance, of the unvested Option at any time, subject to the terms of the Plan. If so accelerated, such Option will be considered as having vested as of the
date specified by the Administrator.

 
4.             Exercise of Option.
 

(a)               Right to Exercise. This Option may be exercised only within the term set out in the Notice of Grant, and may be exercised
during such term only in accordance with the Vesting Schedule set out in the Notice of Grant and with the applicable provisions of the Plan and the terms
of this Option Agreement.

 



 
(b)               Method of Exercise. This Option is exercisable by delivery of an exercise notice (the “Exercise Notice”) in the form attached

as Exhibit B to the Notice of Grant or in a manner and pursuant to such procedures as the Administrator may determine, which will state the election to
exercise the Option, the number of Shares in respect of which the Option is being exercised (the “Exercised Shares”), and such other representations and
agreements as may be required by the Company pursuant to the provisions of the Plan. The Exercise Notice will be completed by Participant and delivered
to the Company. The Exercise Notice will be accompanied by payment of the aggregate Exercise Price as to all Exercised Shares and of any Tax
Obligations (as defined in Section 6(a)). This Option will be deemed to be exercised upon receipt by the Company of such fully executed Exercise Notice
accompanied by the aggregate Exercise Price, together with any applicable Tax Obligations.

 
5.             Method of Payment. Payment of the aggregate Exercise Price will be by any of the following, or a combination thereof, at the election of

Participant:
 

(a)               cash in U.S. dollars;
 
(b)               check designated in U.S. dollars;
 
(c)               consideration received by the Company under a formal cashless exercise program adopted by the Company in connection

with the Plan; or
 
(d)               if Participant is a U.S. employee, surrender of other Shares which have a Fair Market Value on the date of surrender equal to

the aggregate Exercise Price of the Exercised Shares and that are owned free and clear of any liens, claims, encumbrances, or security interests, provided
that accepting such Shares, in the sole discretion of the Administrator, will not result in any adverse accounting consequences to the Company.

 
6.             Tax Obligations.
 

(a)               Responsibility for Taxes. Participant acknowledges that, regardless of any action taken by the Company or, if different,
Participant’s employer (the “Employer”) or any Parent or Subsidiary to which Participant is providing services (together, the “Service Recipients”), the
ultimate liability for any tax and/or social insurance liability obligations and requirements in connection with the Option, including, without limitation, (i)
all federal, state, and local taxes (including Participant’s Federal Insurance Contributions Act (FICA) obligations) that are required to be withheld by any
Service Recipient or other payment of tax-related items related to Participant’s participation in the Plan and legally applicable to Participant; (ii)
Participant’s and, to the extent required by any Service Recipient, the Service Recipient’s fringe benefit tax liability, if any, associated with the grant,
vesting, or exercise of the Option or sale of Shares; and (iii) any other Service Recipient taxes the responsibility for which Participant has, or has agreed to
bear, with respect to the Option (or exercise thereof or issuance of Shares thereunder) (collectively, the “Tax Obligations”), is and remains Participant’s sole
responsibility and may exceed the amount actually withheld by the applicable Service Recipient(s). Participant further acknowledges that no Service
Recipient (A) makes any representations or undertakings regarding the treatment of any Tax Obligations in connection with any aspect of the Option,
including, but not limited to, the grant, vesting, or exercise of the Option, the subsequent sale of Shares acquired pursuant to such exercise and the receipt
of any dividends or other distributions, and (B) makes any commitment to and is under any obligation to structure the terms of the grant or any aspect of
the Option to reduce or eliminate Participant’s liability for Tax Obligations or achieve any particular tax result. Further, if Participant is subject to Tax
Obligations in more than one jurisdiction between the Date of Grant and the date of any relevant taxable or tax withholding event, as applicable, Participant
acknowledges that the applicable Service Recipient(s) (or former employer, as applicable) may be required to withhold or account for Tax Obligations in
more than one jurisdiction. If Participant fails to make satisfactory arrangements for the payment of any required Tax Obligations hereunder at the time of
the applicable taxable event, Participant acknowledges and agrees that the Company may refuse to issue or deliver the Shares.
 



 
(b)               Tax Withholding. Pursuant to such procedures as the Administrator may specify from time to time, the applicable Service

Recipient(s) will withhold the amount required to be withheld for the payment of Tax Obligations. The Administrator, in its sole discretion and pursuant to
such procedures as it may specify from time to time, may permit Participant to satisfy such Tax Obligations, in whole or in part (without limitation), if
permissible by applicable local law, by (i) paying cash in U.S. dollars; (ii) electing to have the Company withhold otherwise deliverable Shares having a
fair market value equal to the minimum amount that is necessary to meet the withholding requirement for such Tax Obligations (or such greater amount as
Participant may elect if permitted by the Administrator, if such greater amount would not result in adverse financial accounting consequences); (iii) having
the amount of such Tax Obligations withheld from Participant’s wages or other cash compensation paid to Participant by the applicable Service
Recipient(s); (iv) delivering to the Company Shares that Participant owns and that have vested with a fair market value equal to such Tax Obligations; or
(v) selling a sufficient number of such Shares otherwise deliverable to Participant through such means as the Company may determine in its sole discretion
(whether through a broker or otherwise) equal to the minimum amount that is necessary to meet the withholding requirement for such Tax Obligations (or
such greater amount as Participant may elect if permitted by the Administrator, if such greater amount would not result in adverse financial accounting
consequences). Further, if Participant is subject to tax in more than one jurisdiction between the Date of Grant and a date of any relevant taxable or tax
withholding event, as applicable, Participant acknowledges and agrees that the applicable Service Recipient(s) (and/or former employer, as applicable) may
be required to withhold or account for tax in more than one jurisdiction.

 
(c)               Notice of Disqualifying Disposition of ISO Shares. If the Option is an ISO, and if Participant sells or otherwise disposes of

any of the Shares acquired pursuant to the ISO on or before the later of (i) the date two (2) years after the Date of Grant, or (ii) the date one (1) year after
the date of exercise, Participant immediately will notify the Company in writing of such disposition. Participant agrees that Participant may be subject to
income tax withholding by the Company on the compensation income recognized by Participant.

 



 
(d)               Section 409A. Under Section 409A, a stock right (such as the Option) that vests after December 31, 2004 (or that vested on

or prior to such date but which was materially modified after October 3, 2004) that was granted with a per share exercise price that is determined by the
Internal Revenue Service (the “IRS”) to be less than the fair market value of an underlying share on the date of grant (a “discount option”) may be
considered “deferred compensation.” A stock right that is a “discount option” may result in (i) income recognition by the recipient of the stock right prior to
the exercise of the stock right; (ii) an additional twenty percent (20%) federal income tax; and (iii) potential penalty and interest charges. The “discount
option” also may result in additional state income, penalty, and interest tax to the recipient of the stock right. Participant acknowledges that the Company
cannot and has not guaranteed that the IRS will agree that the per Share exercise price of this Option equals or exceeds the fair market value of a Share on
the date of grant in a later examination. Participant agrees that if the IRS determines that the Option was granted with a per Share exercise price that was
less than the fair market value of a Share on the date of grant, Participant will be solely responsible for Participant’s costs related to such a determination.
In no event will the Company or any of its Parent or Subsidiaries have any liability or obligation to reimburse, indemnify, or hold harmless Participant for
any taxes, penalties, and interest that may be imposed, or other costs that may be incurred, as a result of Section 409A.
 

7.             Rights as Stockholder. Neither Participant nor any person claiming under or through Participant will have any of the rights or privileges
of a stockholder of the Company in respect of any Shares deliverable hereunder unless and until certificates representing such Shares (which may be in
book entry form) will have been issued, recorded on the records of the Company or its transfer agents or registrars, and delivered to Participant (including
through electronic delivery to a brokerage account). After such issuance, recordation, and delivery, Participant will have all the rights of a stockholder of
the Company with respect to voting such Shares and receipt of dividends and distributions on such Shares.

 
8.             No Guarantee of Continued Service. PARTICIPANT ACKNOWLEDGES AND AGREES THAT THE VESTING OF SHARES

PURSUANT TO THE VESTING SCHEDULE HEREOF IS EARNED ONLY BY CONTINUING AS A SERVICE PROVIDER, WHICH UNLESS
PROVIDED OTHERWISE UNDER APPLICABLE LAW IS AT THE WILL OF THE APPLICABLE SERVICE RECIPIENT AND NOT THROUGH
THE ACT OF BEING HIRED, BEING GRANTED THIS OPTION OR ACQUIRING SHARES HEREUNDER. PARTICIPANT FURTHER
ACKNOWLEDGES AND AGREES THAT THIS OPTION AGREEMENT, THE TRANSACTIONS CONTEMPLATED HEREUNDER, AND THE
VESTING SCHEDULE SET FORTH HEREIN DO NOT CONSTITUTE AN EXPRESS OR IMPLIED PROMISE OF CONTINUED ENGAGEMENT
AS A SERVICE PROVIDER FOR THE VESTING PERIOD, FOR ANY PERIOD, OR AT ALL, AND WILL NOT INTERFERE IN ANY WAY WITH
PARTICIPANT’S RIGHT OR THE RIGHT OF ANY SERVICE RECIPIENT TO TERMINATE PARTICIPANT’S RELATIONSHIP AS A SERVICE
PROVIDER, SUBJECT TO APPLICABLE LAW, WHICH TERMINATION, UNLESS PROVIDED OTHERWISE UNDER APPLICABLE LAW, MAY
BE AT ANY TIME, WITH OR WITHOUT CAUSE.

 
9.             Nature of Grant. In accepting the Option, Participant acknowledges, understands and agrees that:
 

(a)               the grant of the Option is voluntary and occasional and does not create any contractual or other right to receive future grants
of options, or benefits in lieu of options, even if options have been granted in the past;

 



 
(b)               all decisions with respect to future option or other grants, if any, will be at the sole discretion of the Administrator;
 
(c)               Participant is voluntarily participating in the Plan;
 
(d)               the Option and any Shares acquired under the Plan are not intended to replace any pension rights or compensation;
 
(e)               the Option and Shares acquired under the Plan and the income and value of same, are not part of normal or expected

compensation for purposes of calculating any severance, resignation, termination, redundancy, dismissal, end-of-service payments, bonuses, long-service
awards, pension or retirement, or welfare benefits or similar payments;

 
(f)                the future value of the Shares underlying the Option is unknown, indeterminable, and cannot be predicted;
 
(g)               if the underlying Shares do not increase in value, the Option will have no value;
 
(h)               if Participant exercises the Option and acquires Shares, the value of such Shares may increase or decrease in value, even

below the Exercise Price;
 
(i)                 for purposes of the Option, Participant’s status as a Service Provider will be considered terminated as of the date Participant

is no longer actively providing services to the Company or any Parent or Subsidiary (regardless of the reason for such termination and whether or not later
found to be invalid or in breach of employment laws in the jurisdiction where Participant is a Service Provider or the terms of Participant’s employment or
service agreement, if any), and unless otherwise expressly provided in this Option Agreement (including by reference in the Notice of Grant to other
arrangements or contracts) or determined by the Administrator, (i) Participant’s right to vest in the Option under the Plan, if any, will terminate as of such
date and will not be extended by any notice period (e.g., Participant’s period of service would not include any contractual notice period or any period of
“garden leave” or similar period mandated under employment laws in the jurisdiction where Participant is a Service Provider or the terms of Participant’s
employment or service agreement, if any, unless Participant is providing bona fide services during such time), and (ii) the period (if any) during which
Participant may exercise the Option after such termination of Participant’s engagement as a Service Provider will commence on the date Participant ceases
to actively provide services and will not be extended by any notice period mandated under employment laws in the jurisdiction where Participant is
employed or terms of Participant’s engagement agreement, if any; the Administrator will have the exclusive discretion to determine when Participant is no
longer actively providing services for purposes of this Option grant (including whether Participant may still be considered to be providing services while on
a leave of absence and consistent with local law);

 
(j)                 unless otherwise provided in the Plan or by the Administrator in its discretion, the Option and the benefits evidenced by this

Option Agreement do not create any entitlement to have the Option or any such benefits transferred to, or assumed by, another company nor be exchanged,
cashed out, or substituted for, in connection with any corporate transaction affecting the Shares; and
 



 
(k)               the following provisions apply only if Participant is providing services outside the United States:
 

(i)                 the Option and the Shares subject to the Option are not part of normal or expected compensation or salary for any
purpose;

 
(ii)              Participant acknowledges and agrees that no Service Recipient will be liable for any foreign exchange rate

fluctuation between Participant’s local currency and the United States Dollar that may affect the value of the Option or of any amounts due to Participant
pursuant to the exercise of the Option or the subsequent sale of any Shares acquired upon exercise; and

 
(iii)            no claim or entitlement to compensation or damages will arise from forfeiture of the Option resulting from the

termination of Participant’s status as a Service Provider (for any reason whatsoever, whether or not later found to be invalid or in breach of employment
laws in the jurisdiction where Participant is a Service Provider or the terms of Participant’s employment or service agreement, if any), and in consideration
of the grant of the Option to which Participant is otherwise not entitled, Participant irrevocably agrees never to institute any claim against any Service
Recipient, waives his or her ability, if any, to bring any such claim, and releases each Service Recipient from any such claim; if, notwithstanding the
foregoing, any such claim is allowed by a court of competent jurisdiction, then, by participating in the Plan, Participant will be deemed irrevocably to have
agreed not to pursue such claim and agrees to execute any and all documents necessary to request dismissal or withdrawal of such claim.

 
10.           No Advice Regarding Grant. The Company is not providing any tax, legal, or financial advice, nor is the Company making any

recommendations regarding Participant’s participation in the Plan, or Participant’s acquisition or sale of the Shares underlying the Option. Participant is
hereby advised to consult with his or her own personal tax, legal, and financial advisors regarding his or her participation in the Plan before taking any
action related to the Plan.

 
11.           Data Privacy. Participant hereby explicitly and unambiguously consents to the collection, use, and transfer, in electronic or other

form, of Participant’s personal data as described in this Option Agreement and any other Option grant materials by and among, as applicable, the
Service Recipients for the exclusive purpose of implementing, administering, and managing Participant’s participation in the Plan.

 
Participant understands that the Company and the Service Recipient may hold certain personal information about Participant, including, but

not limited to, Participant’s name, home address and telephone number, date of birth, social insurance number or other identification number, salary,
nationality, job title, any Shares or directorships held in the Company, details of all Options or any other entitlement to Shares awarded, canceled,
exercised, vested, unvested or outstanding in Participant’s favor (“Data”), for the exclusive purpose of implementing, administering, and managing the
Plan.

 



 
Participant understands that Data may be transferred to a stock plan service provider, as may be selected by the Company in the future,

assisting the Company with the implementation, administration, and management of the Plan. Participant understands that the recipients of the Data
may be located in the United States or elsewhere, and that the recipients’ country of operation (e.g., the United States) may have different data privacy
laws and protections than Participant’s country. Participant understands that if he or she resides outside the United States, he or she may request a list
with the names and addresses of any potential recipients of the Data by contacting his or her local human resources representative. Participant
authorizes the Company, any stock plan service provider selected by the Company, and any other possible recipients which may assist the Company
(presently or in the future) with implementing, administering, and managing the Plan to receive, possess, use, retain, and transfer the Data, in
electronic or other form, for the sole purpose of implementing, administering, and managing his or her participation in the Plan. Participant
understands that Data will be held only as long as is necessary to implement, administer, and manage Participant’s participation in the Plan.
Participant understands if he or she resides outside the United States, he or she may, at any time, view Data, request additional information about the
storage and processing of Data, require any necessary amendments to Data or refuse or withdraw the consents herein, in any case without cost, by
contacting in writing his or her local human resources representative. Further, Participant understands that he or she is providing the consents herein
on a purely voluntary basis. If Participant does not consent, or if Participant later seeks to revoke his or her consent, his or her status as a Service
Provider and career with the Service Recipient will not be adversely affected. The only adverse consequence of refusing or withdrawing Participant’s
consent is that the Company would not be able to grant Participant Options or other equity awards or administer or maintain such awards. Therefore,
Participant understands that refusing or withdrawing his or her consent may affect Participant’s ability to participate in the Plan. For more
information on the consequences of Participant’s refusal to consent or withdrawal of consent, Participant understands that he or she may contact his
or her local human resources representative.

 
12.           Address for Notices. Any notice to be given to the Company under the terms of this Option Agreement will be addressed to the

Company at CXApp Inc., Four Palo Alto Square, Suite 200, 3000 El Camino Real, Palo Alto, California 94306, or at such other address as the Company
may hereafter designate in writing.

 
13.           Non-Transferability of Option. This Option may not be transferred in any manner otherwise than by will or by the laws of descent and

distribution and may be exercised during the lifetime of Participant only by Participant.
 
14.           Successors and Assigns. The Company may assign any of its rights under this Option Agreement to single or multiple assignees, and

this Option Agreement will inure to the benefit of the successors and assigns of the Company. Subject to the restrictions on transfer herein set forth, this
Option Agreement will be binding upon Participant and his or her heirs, executors, administrators, successors, and assigns. The rights and obligations of
Participant under this Option Agreement may be assigned only with the prior written consent of the Company.

 



 
15.           Additional Conditions to Issuance of Stock. If at any time the Company will determine, in its discretion, that the listing, registration,

qualification, or rule compliance of the Shares upon any securities exchange or under any state, federal, or non-U.S. law, the tax code, and related
regulations or under the rulings or regulations of the United States Securities and Exchange Commission, or any other governmental regulatory body or the
clearance, consent, or approval of the United States Securities and Exchange Commission or any other governmental regulatory authority is necessary or
desirable as a condition to the exercise of the Options or the purchase by, or issuance of Shares, to Participant (or his or her estate) hereunder, such exercise,
purchase, or issuance will not occur unless and until such listing, registration, qualification, rule compliance, clearance, consent, or approval will have been
completed, effected, or obtained free of any conditions not acceptable to the Company. Subject to the terms of the Option Agreement and the Plan, the
Company will not be required to issue any certificate or certificates for (or make any entry on the books of the Company or of a duly authorized transfer
agent of the Company of) the Shares hereunder prior to the lapse of such reasonable period of time following the date of exercise of the Option as the
Administrator may establish from time to time for reasons of administrative convenience.

 
16.           Language. If Participant has received this Option Agreement or any other document related to the Plan translated into a language other

than English and if the meaning of the translated version is different than the English version, the English version will control.
 
17.           Interpretation. The Administrator will have the power to interpret the Plan and this Option Agreement and to adopt such rules for the

administration, interpretation, and application of the Plan as are consistent therewith and to interpret or revoke any such rules (including, but not limited to,
the determination of whether or not any Shares subject to the Option have vested). All actions taken and all interpretations and determinations made by the
Administrator in good faith will be final and binding upon Participant, the Company, and all other interested persons. Neither the Administrator nor any
person acting on behalf of the Administrator will be personally liable for any action, determination, or interpretation made in good faith with respect to the
Plan or this Option Agreement.

 
18.           Electronic Delivery and Acceptance. The Company may, in its sole discretion, decide to deliver any documents related to the Option

awarded under the Plan or future options that may be awarded under the Plan by electronic means or require Participant to participate in the Plan by
electronic means. Participant hereby consents to receive such documents by electronic delivery and agrees to participate in the Plan through any on-line or
electronic system established and maintained by the Company or a third party designated by the Company.

 
19.           Captions. Captions provided herein are for convenience only and are not to serve as a basis for interpretation or construction of this

Option Agreement.
 
20.           Option Agreement Severable. In the event that any provision in this Option Agreement will be held invalid or unenforceable, such

provision will be severable from, and such invalidity or unenforceability will not be construed to have any effect on, the remaining provisions of this
Option Agreement.

 



 
21.           Amendment, Suspension or Termination of the Plan. By accepting this Option, Participant expressly warrants that he or she has received

an Option under the Plan, and has received, read, and understood a description of the Plan. Participant understands that the Plan is discretionary in nature
and may be amended, suspended, or terminated by the Administrator at any time.

 
22.           Governing Law and Venue. This Option Agreement and the Option are governed by the internal substantive laws, but not the choice of

law rules of the State of Delaware. For purposes of litigating any dispute that arises under this Option or this Option Agreement, the parties hereby submit
to and consent to the jurisdiction of the State of Delaware, and agree that such litigation will be conducted in the state or federal courts of the State of
Delaware, and no other courts, where this Option is made and/or to be performed.

 
23.           Country Addendum. Notwithstanding any provisions in this Option Agreement, this Option will be subject to any special terms and

conditions set forth in an appendix (if any) to this Option Agreement for any country whose laws are applicable to Participant and this Option (as
determined by the Administrator in its sole discretion) (the “Country Addendum”). Moreover, if Participant relocates to one of the countries included in the
Country Addendum (if any), the special terms and conditions for such country will apply to Participant, to the extent the Company determines that the
application of such terms and conditions is necessary or advisable for legal or administrative reasons. The Country Addendum (if any) constitutes a part of
this Option Agreement.

 
24.           Modifications to the Option Agreement. This Option Agreement constitutes the entire understanding of the parties on the subjects

covered. Participant expressly warrants that he or she is not accepting this Option Agreement in reliance on any promises, representations, or inducements
other than those contained herein. Modifications to this Option Agreement or the Plan can be made only in an express written contract executed by a duly
authorized officer of the Company. Notwithstanding anything to the contrary in the Plan or this Option Agreement, the Company reserves the right to
revise this Option Agreement as it deems necessary or advisable, in its sole discretion and without the consent of Participant, to comply with Section 409A
or to otherwise avoid imposition of any additional tax or income recognition under Section 409A in connection with the Option.

 
25.           No Waiver. Either party’s failure to enforce any provision or provisions of this Option Agreement will not in any way be construed as a

waiver of any such provision or provisions, nor prevent that party from thereafter enforcing each and every other provision of this Option Agreement. The
rights granted both parties herein are cumulative and will not constitute a waiver of either party’s right to assert all other legal remedies available to it under
the circumstances.

 
26.           Tax Consequences. Participant has reviewed with his or her own tax advisors the U.S. federal, state, local, and non-U.S. tax

consequences of this investment and the transactions contemplated by this Option Agreement. With respect to such matters, Participant relies solely on
such advisors and not on any statements or representations of the Company or any of its agents, written or oral. Participant understands that Participant
(and not the Company) will be responsible for Participant’s own tax liability that may arise as a result of this investment or the transactions contemplated
by this Option Agreement.
 

*          *          *
 



 
EXHIBIT B

 
CXAPP INC.

2023 EQUITY INCENTIVE PLAN
EXERCISE NOTICE

 
CXApp Inc.
Four Palo Alto Square, Suite 200,
3000 El Camino Real, Palo Alto, California 94306
 
Attention: [Stock Administration]
 

1.                 Exercise of Option. Effective as of today, ________________, _____, the undersigned (“Purchaser”) hereby elects to purchase
______________ shares (the “Shares”) of the Common Stock of CXApp Inc. (the “Company”) under and pursuant to the 2023 Equity Incentive Plan (the
“Plan”) and the Stock Option Agreement, dated ________ and including the Notice of Grant, the Terms and Conditions of Stock Option Grant, and other
exhibits, appendices, and addenda attached thereto (the “Option Agreement”). Unless otherwise defined herein, capitalized terms used in this Exercise
Notice will be ascribed the same defined meanings as set forth in the Option Agreement (or, as applicable, the Plan or other written agreement or
arrangement as specified in the Option Agreement).

 
2.                 Delivery of Payment. Purchaser herewith delivers to the Company the full purchase price of the Shares and any Tax Obligations (as

defined in Section 6(a) of the Option Agreement) to be paid in connection with the exercise of the Option.
 
3.                 Representations of Purchaser. Purchaser acknowledges that Purchaser has received, read, and understood the Plan and the Option

Agreement and agrees to abide by and be bound by their terms and conditions.
 
4.                 Rights as Stockholder. Until the issuance (as evidenced by the appropriate entry on the books of the Company or of a duly authorized

transfer agent of the Company) of the Shares, no right to vote or receive dividends or any other rights as a stockholder will exist with respect to the Shares
subject to the Option, notwithstanding the exercise of the Option. The Shares so acquired will be issued to Purchaser as soon as practicable after the Option
is exercised in accordance with the Option Agreement. No adjustment will be made for a dividend or other right for which the record date is prior to the
date of issuance, except as provided in Section 14 of the Plan.

 
5.            Tax Consultation. Purchaser understands that Purchaser may suffer adverse tax consequences as a result of Purchaser’s purchase or

disposition of the Shares. Purchaser represents that Purchaser has consulted with any tax consultants Purchaser deems advisable in connection with the
purchase or disposition of the Shares and that Purchaser is not relying on the Company for any tax advice.

 



 
6.                 Entire Agreement; Governing Law. The Plan and Option Agreement are incorporated herein by this reference. This Exercise Notice,

the Plan and the Option Agreement (including the exhibits, appendices, and addenda thereto) constitute the entire agreement of the parties with respect to
the subject matter hereof and supersede in their entirety all prior undertakings and agreements of the Company and Purchaser with respect to the subject
matter hereof, and may not be modified adversely to the Purchaser’s interest except by means of a writing signed by the Company and Purchaser. This
Option Agreement is governed by the internal substantive laws, but not the choice of law rules, of the State of Delaware.

 
PURCHASER   Accepted by:
   
  CXAPP INC.
   
   
Signature  Signature
   
Print Name  Print Name
   
  Title
   
Address:   
   
   

  
   
   
   
  Date Received
 

 



 
Exhibit 10.17

 
CXAPP INC.

 
2023 EQUITY INCENTIVE PLAN

RESTRICTED STOCK UNIT AGREEMENT
NOTICE OF RESTRICTED STOCK UNIT GRANT

 
Unless otherwise defined herein, the terms defined in the CXApp Inc. 2023 Equity Incentive Plan (the “Plan”) will have the same defined

meanings in this Restricted Stock Unit Agreement which includes the Notice of Restricted Stock Unit Grant (the “Notice of Grant”), the Terms and
Conditions of Restricted Stock Unit Grant, attached hereto as Exhibit A, and all other exhibits, appendices, and addenda attached hereto (the “Award
Agreement”).

 
 Participant Name:  
   
 Address:  

 
The undersigned Participant has been granted the right to receive an Award of Restricted Stock Units, subject to the terms and conditions of the

Plan and this Award Agreement, as follows:
 

 Grant Number:
   
 Date of Grant:
   
 Vesting Commencement Date:
   
 Total Number of Shares Subject to Restricted Stock Units:

  
Vesting Schedule:
 

Subject to any acceleration provisions contained in the Plan or set forth below, the Restricted Stock Units will be scheduled to vest in accordance
with the following schedule:

 
[Insert Vesting Schedule.]
 
In the event of cessation of Participant’s status as a Service Provider for any or no reason before Participant vests in the Restricted Stock Units, the

Restricted Stock Units and Participant’s right to acquire any Shares hereunder will terminate immediately, unless specifically provided otherwise in this
Award Agreement or other written agreement between Participant and the Company or any of its Subsidiaries or Parents, as applicable.

 

 



 

 
By Participant’s signature and the signature of the representative of CXApp Inc. (the “Company”) below, Participant and the Company agree that

this Award of Restricted Stock Units is granted under and governed by the terms and conditions of the Plan and this Award Agreement, including the Terms
and Conditions of Restricted Stock Unit Grant, attached hereto as Exhibit A, and all other exhibits, appendices, and addenda attached hereto, all of which
are made a part of this document. Participant acknowledges receipt of a copy of the Plan. Participant has reviewed the Plan and this Award Agreement in
their entirety, has had an opportunity to obtain the advice of counsel prior to executing this Award Agreement, and fully understands all provisions of the
Plan and this Award Agreement. Participant hereby agrees to accept as binding, conclusive, and final all decisions or interpretations of the Administrator
upon any questions relating to the Plan or this Award Agreement. Participant further agrees to notify the Company upon any change in the residence
address indicated below.
 
PARTICIPANT  CXAPP INC
   
Signature  Signature
   
Print Name  Print Name
   
  Title
   
Address:   
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EXHIBIT A

 
TERMS AND CONDITIONS OF RESTRICTED STOCK UNIT GRANT

 
1.               Grant of Restricted Stock Units. The Company hereby grants to the individual (“Participant”) named in the Notice of Restricted Stock

Unit Grant of this Award Agreement (the “Notice of Grant”) under the Plan an Award of Restricted Stock Units, and subject to the terms and conditions of
this Award Agreement and the Plan, which is incorporated herein by reference. Subject to Section 19(c) of the Plan, in the event of a conflict between the
terms and conditions of the Plan and this Award Agreement, the terms and conditions of the Plan will prevail.

 
2.              Company’s Obligation to Pay. Each Restricted Stock Unit represents the right to receive a Share on the date it vests. Unless and until

the Restricted Stock Units will have vested in the manner set forth in Section 3 or 4, Participant will have no right to payment of any such Restricted Stock
Units. Prior to actual payment of any vested Restricted Stock Units, such Restricted Stock Unit will represent an unsecured obligation of the Company,
payable (if at all) only from the general assets of the Company.

 
3.              Vesting Schedule. Except as provided in Section 4, and subject to Section 5, the Restricted Stock Units awarded by this Award

Agreement will vest in accordance with the vesting provisions set forth in the Notice of Grant, subject to Participant continuing to be a Service Provider
through each applicable vesting date.

 
4.             Payment after Vesting.
 

i.                            General Rule. Subject to Section 8, any Restricted Stock Units that vest will be paid to Participant (or in the event of
Participant’s death, to his or her properly designated beneficiary or estate) in whole Shares. Subject to the provisions of Section 4(ii), such vested
Restricted Stock Units will be paid in whole Shares as soon as practicable after vesting, but in each such case within sixty (60) days following the
vesting date. In no event will Participant be permitted, directly or indirectly, to specify the taxable year of payment of any Restricted Stock Units
payable under this Award Agreement.

 
ii.                           Acceleration.
 

1.            Discretionary Acceleration. The Administrator, in its discretion, may accelerate the vesting of the balance, or some
lesser portion of the balance, of the unvested Restricted Stock Units at any time, subject to the terms of the Plan. If so accelerated, such
Restricted Stock Units will be considered as having vested as of the date specified by the Administrator. If Participant is a U.S. taxpayer,
the payment of Shares vesting pursuant to this Section 4(ii) will in all cases be paid at a time or in a manner that is exempt from, or
complies with, Section 409A. The prior sentence may be superseded in a future agreement or amendment to this Award Agreement only
by direct and specific reference to such sentence.

 
2.            Notwithstanding anything in the Plan or this Award Agreement or any other agreement (whether entered into before,

on or after the Date of Grant), if the vesting of the balance, or some lesser portion of the balance, of the Restricted Stock Units is
accelerated in connection with the cessation of Participant’s status as a Service Provider (provided that such termination is a “separation
from service” within the meaning of Section 409A, as determined by the Administrator), other than due to Participant’s death, and if (x)
Participant is a U.S. taxpayer and a “specified employee” within the meaning of Section 409A at the time of such termination as a
Service Provider and (y) the payment of such accelerated Restricted Stock Units will result in the imposition of additional tax under
Section 409A if paid to Participant on or within the six (6) month period following the cessation of Participant’s status as a Service
Provider, then the payment of such accelerated Restricted Stock Units will not be made until the date six (6) months and one (1) day
following the date of cessation of Participant’s status as a Service Provider, unless Participant dies following his or her termination as a
Service Provider, in which case, the Restricted Stock Units will be paid in Shares to Participant’s estate as soon as practicable following
his or her death.
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iii.                           Section 409A. It is the intent of this Award Agreement that it and all payments and benefits to U.S. taxpayers

hereunder be exempt from, or comply with, the requirements of Section 409A so that none of the Restricted Stock Units provided under this
Award Agreement or Shares issuable thereunder will be subject to the additional tax imposed under Section 409A, and any ambiguities herein will
be interpreted to be so exempt or so comply. Each payment payable under this Award Agreement is intended to constitute a separate payment for
purposes of Treasury Regulation Section 1.409A-2(b)(2). However, in no event will the Company or any of its Parent or Subsidiaries have any
liability or obligation to reimburse, indemnify, or hold harmless Participant for any taxes, penalties, and interest that may be imposed, or other
costs that may be incurred, as a result of Section 409A.

 
5.             Forfeiture Upon Termination as a Service Provider. Unless specifically provided otherwise in this Award Agreement or other written

agreement between Participant and the Company or any of its Subsidiaries or Parents, as applicable, if Participant ceases to be a Service Provider for any or
no reason, the then-unvested Restricted Stock Units awarded by this Award Agreement will thereupon be forfeited at no cost to the Company and
Participant will have no further rights thereunder.

 
6.             Tax Consequences. Participant has reviewed with his or her own tax advisors the U.S. federal, state, local, and non-U.S. tax

consequences of this investment and the transactions contemplated by this Award Agreement. With respect to such matters, Participant relies solely on such
advisors and not on any statements or representations of the Company or any of its agents, written or oral. Participant understands that Participant (and not
the Company) will be solely responsible for Participant’s own tax liability that may arise as a result of this investment or the transactions contemplated by
this Award Agreement.

 
7.             Death of Participant. Any distribution or delivery to be made to Participant under this Award Agreement will, if Participant is then

deceased, be made to Participant’s designated beneficiary, or if no beneficiary survives Participant, the administrator or executor of Participant’s estate.
Any such transferee must furnish the Company with (a) written notice of his or her status as transferee, and (b) evidence satisfactory to the Company to
establish the validity of the transfer and compliance with any laws or regulations pertaining to said transfer.
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8.              Tax Obligations
 

i.                             Responsibility for Taxes. Participant acknowledges that, regardless of any action taken by the Company or, if
different, Participant’s employer (the “Employer”) or any Parent or Subsidiary to which Participant is providing services (together, the “Service
Recipients”), the ultimate liability for any tax and/or social insurance liability obligations and requirements in connection with the Restricted
Stock Units, including, without limitation, (i) all federal, state, and local taxes (including Participant’s Federal Insurance Contributions Act (FICA)
obligations) that are required to be withheld by any Service Recipient or other payment of tax-related items related to Participant’s participation in
the Plan and legally applicable to Participant; (ii) Participant’s and, to the extent required by any Service Recipient, the Service Recipient’s fringe
benefit tax liability, if any, associated with the grant, vesting, or settlement of the Restricted Stock Units or sale of Shares; and (iii) any other
Service Recipient taxes the responsibility for which Participant has, or has agreed to bear, with respect to the Restricted Stock Units (or settlement
thereof or issuance of Shares thereunder) (collectively, the “Tax Obligations”), is and remains Participant’s sole responsibility and may exceed the
amount actually withheld by the applicable Service Recipient(s). Participant further acknowledges that no Service Recipient (A) makes any
representations or undertakings regarding the treatment of any Tax Obligations in connection with any aspect of the Restricted Stock Units,
including, but not limited to, the grant, vesting or settlement of the Restricted Stock Units, the subsequent sale of Shares acquired pursuant to such
settlement and the receipt of any dividends or other distributions, and (B) makes any commitment to and is under any obligation to structure the
terms of the grant or any aspect of the Restricted Stock Units to reduce or eliminate Participant’s liability for Tax Obligations or achieve any
particular tax result. Further, if Participant is subject to Tax Obligations in more than one jurisdiction between the Date of Grant and the date of
any relevant taxable or tax withholding event, as applicable, Participant acknowledges that the applicable Service Recipient(s) (or former
employer, as applicable) may be required to withhold or account for Tax Obligations in more than one jurisdiction. If Participant fails to make
satisfactory arrangements for the payment of any required Tax Obligations hereunder at the time of the applicable taxable event, Participant
acknowledges and agrees that the Company may refuse to issue or deliver the Shares.

 
ii.                           Tax Withholding and Default Method of Tax Withholding. When Shares are issued as payment for vested Restricted

Stock Units, Participant generally will recognize immediate U.S. taxable income if Participant is a U.S. taxpayer. If Participant is a non-U.S.
taxpayer, Participant will be subject to applicable taxes in his or her jurisdiction. The minimum amount of Tax Obligations which the Company
determines must be withheld with respect to this Award (“Tax Withholding Obligation”) will be satisfied by Shares being sold on Participant’s
behalf at the prevailing market price pursuant to such procedures as the Administrator may specify from time to time, including through a broker-
assisted arrangement (it being understood that the Shares to be sold must have vested pursuant to the terms of this Award Agreement and the
Plan). The proceeds from the sale will be used to satisfy Participant’s Tax Withholding Obligation arising with respect to this Award. In addition to
Shares sold to satisfy the Tax Withholding Obligation, additional Shares will be sold to satisfy any associated broker or other fees. Only whole
Shares will be sold to satisfy any Tax Withholding Obligation. Any proceeds from the sale of Shares in excess of the Tax Withholding Obligation
and any associated broker or other fees will be paid to Participant in accordance with procedures the Company may specify from time to time. By
accepting this Award, Participant expressly consents to the sale of Shares to cover the Tax Withholding Obligations (and any associated
broker or other fees) and agrees and acknowledges that Participant may not satisfy them by any means other than such sale of Shares,
unless required to do so by the Administrator or pursuant to the Administrator’s express written consent.
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iii.                          Administrator Discretion. If the Administrator determines that Participant cannot satisfy Participant’s Tax Withholding

Obligation through the default procedure described in Section 8(ii) or the Administrator otherwise determines to allow Participant to satisfy
Participant’s Tax Withholding Obligation by a method other than through the default procedure set forth in Section 8(ii), it may permit or require
Participant to satisfy Participant’s Tax Withholding Obligation, in whole or in part (without limitation), if permissible by applicable local law, by
(i) paying cash in U.S. dollars; (ii) electing to have the Company withhold otherwise deliverable Shares having a value equal to the minimum
amount statutorily required to be withheld (or such greater amount as Participant may elect if permitted by the Administrator, if such greater
amount would not result in adverse financial accounting consequences); (iii) having the amount of such Tax Withholding Obligation withheld
from Participant’s wages or other cash compensation paid to Participant by the applicable Service Recipient(s); (iv) delivering to the Company
Shares that Participant owns and that have vested with a fair market value equal to the minimum amount statutorily required to be withheld (or
such greater amount as Participant may elect if permitted by the Administrator, if such greater amount would not result in adverse financial
accounting consequences); or (v) such other means as the Administrator deems appropriate.

 
iv.                           No Representations. Participant has reviewed with his or her own tax advisers the U.S. federal, state, local and non-

U.S. tax consequences of this investment and the transactions contemplated by this Award Agreement. With respect to such matters, Participant
relies solely on such advisers and not on any statements or representations of the Company or any of its agents, written or oral. Participant
understands that Participant (and not the Company) will be responsible for Participant’s own tax liability that may arise as a result of this
investment or the transactions contemplated by this Award Agreement.

 
v.                           Company’s Obligation to Deliver Shares. For clarification purposes, in no event will the Company issue Participant

any Shares unless and until arrangements satisfactory to the Administrator have been made for the payment of Participant’s Tax Withholding
Obligation. If Participant fails to make satisfactory arrangements for the payment of such Tax Withholding Obligations hereunder at the time any
applicable Restricted Stock Units otherwise are scheduled to vest pursuant to Sections 3 or 4 or Participant’s Tax Withholding Obligations
otherwise become due, Participant will permanently forfeit such Restricted Stock Units to which Participant’s Tax Withholding Obligation relates
and any right to receive Shares thereunder and such Restricted Stock Units will be returned to the Company at no cost to the Company.
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9.             Rights as Stockholder. Neither Participant nor any person claiming under or through Participant will have any of the rights or privileges

of a stockholder of the Company in respect of any Shares deliverable hereunder unless and until certificates representing such Shares (which may be in
book entry form) will have been issued, recorded on the records of the Company or its transfer agents or registrars, and delivered to Participant (including
through electronic delivery to a brokerage account). After such issuance, recordation, and delivery, Participant will have all the rights of a stockholder of
the Company with respect to voting such Shares and receipt of dividends and distributions on such Shares.

 
10.            No Guarantee of Continued Service. PARTICIPANT ACKNOWLEDGES AND AGREES THAT THE VESTING OF THE

RESTRICTED STOCK UNITS PURSUANT TO THE VESTING SCHEDULE HEREOF IS EARNED ONLY BY CONTINUING AS A SERVICE
PROVIDER, WHICH UNLESS PROVIDED OTHERWISE UNDER APPLICABLE LAW IS AT THE WILL OF THE APPLICABLE SERVICE
RECIPIENT AND NOT THROUGH THE ACT OF BEING HIRED, BEING GRANTED THIS RESTRICTED STOCK UNIT AWARD OR ACQUIRING
SHARES HEREUNDER. PARTICIPANT FURTHER ACKNOWLEDGES AND AGREES THAT THIS AWARD AGREEMENT, THE
TRANSACTIONS CONTEMPLATED HEREUNDER AND THE VESTING SCHEDULE SET FORTH HEREIN DO NOT CONSTITUTE AN
EXPRESS OR IMPLIED PROMISE OF CONTINUED ENGAGEMENT AS A SERVICE PROVIDER FOR THE VESTING PERIOD, FOR ANY
PERIOD, OR AT ALL, AND WILL NOT INTERFERE IN ANY WAY WITH PARTICIPANT’S RIGHT OR THE RIGHT OF ANY SERVICE
RECIPIENT TO TERMINATE PARTICIPANT’S RELATIONSHIP AS A SERVICE PROVIDER, SUBJECT TO APPLICABLE LAW, WHICH
TERMINATION, UNLESS PROVIDED OTHERWISE UNDER APPLICABLE LAW, MAY BE AT ANY TIME, WITH OR WITHOUT CAUSE.

 
11.           Grant is Not Transferable. Except to the limited extent provided in Section 7, this grant and the rights and privileges conferred hereby

will not be transferred, assigned, pledged or hypothecated in any way (whether by operation of law or otherwise) and will not be subject to sale under
execution, attachment or similar process. Upon any attempt to transfer, assign, pledge, hypothecate or otherwise dispose of this grant, or any right or
privilege conferred hereby, or upon any attempted sale under any execution, attachment or similar process, this grant and the rights and privileges conferred
hereby immediately will become null and void.

 
12.           Nature of Grant. In accepting this Award of Restricted Stock Units, Participant acknowledges, understands and agrees that:
 

1.           the grant of the Restricted Stock Units is voluntary and occasional and does not create any contractual or other right to
receive future grants of Restricted Stock Units, or benefits in lieu of Restricted Stock Units, even if Restricted Stock Units have been
granted in the past;
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2.           all decisions with respect to future Restricted Stock Units or other grants, if any, will be at the sole discretion of the

Administrator;
 
3.            Participant is voluntarily participating in the Plan;
 
4.           the Restricted Stock Units and the Shares subject to the Restricted Stock Units are not intended to replace any pension

rights or compensation;
 
5.           the Restricted Stock Units and the Shares subject to the Restricted Stock Units, and the income and value of same, are

not part of normal or expected compensation for purposes of calculating any severance, resignation, termination, redundancy, dismissal,
end-of-service payments, bonuses, long-service awards, pension or retirement, or welfare benefits or similar payments;

 
6.            the future value of the Shares underlying the Restricted Stock Units is unknown, indeterminable, and cannot be

predicted;
 
7.            for purposes of the Restricted Stock Units, Participant’s status as a Service Provider will be considered terminated as of

the date Participant is no longer actively providing services to the Company or any Parent or Subsidiary (regardless of the reason for such
termination and whether or not later found to be invalid or in breach of employment laws in the jurisdiction where Participant is a Service
Provider or the terms of Participant’s employment or service agreement, if any), and unless otherwise expressly provided in this Award
Agreement (including by reference in the Notice of Grant to other arrangements or contracts) or determined by the Administrator,
Participant’s right to vest in the Restricted Stock Units under the Plan, if any, will terminate as of such date and will not be extended by
any notice period (e.g., Participant’s period of service would not include any contractual notice period or any period of “garden leave” or
similar period mandated under employment laws in the jurisdiction where Participant is a Service Provider or the terms of Participant’s
employment or service agreement, if any, unless Participant is providing bona fide services during such time); the Administrator will
have the exclusive discretion to determine when Participant is no longer actively providing services for purposes of the Restricted Stock
Units grant (including whether Participant may still be considered to be providing services while on a leave of absence and consistent
with local law);

 
8.            unless otherwise provided in the Plan or by the Administrator in its discretion, the Restricted Stock Units and the

benefits evidenced by this Award Agreement do not create any entitlement to have the Restricted Stock Units or any such benefits
transferred to, or assumed by, another company nor be exchanged, cashed out or substituted for, in connection with any corporate
transaction affecting the Shares; and
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9.           the following provisions apply only if Participant is providing services outside the United States:
 

i.                    the Restricted Stock Units and the Shares subject to the Restricted Stock Units are not part of normal or
expected compensation or salary for any purpose;

 
ii.                  Participant acknowledges and agrees that no Service Recipient will be liable for any foreign exchange rate

fluctuation between Participant’s local currency and the United States Dollar that may affect the value of the Restricted Stock
Units or of any amounts due to Participant pursuant to the settlement of the Restricted Stock Units or the subsequent sale of any
Shares acquired upon settlement; and

 
iii.                no claim or entitlement to compensation or damages will arise from forfeiture of the Restricted Stock Units

resulting from the termination of Participant’s status as a Service Provider (for any reason whatsoever whether or not later found
to be invalid or in breach of employment laws in the jurisdiction where Participant is a Service Provider or the terms of
Participant’s employment or service agreement, if any), and in consideration of the grant of the Restricted Stock Units to which
Participant is otherwise not entitled, Participant irrevocably agrees never to institute any claim against any Service Recipient,
waives his or her ability, if any, to bring any such claim, and releases each Service Recipient from any such claim; if,
notwithstanding the foregoing, any such claim is allowed by a court of competent jurisdiction, then, by participating in the Plan,
Participant will be deemed irrevocably to have agreed not to pursue such claim and agrees to execute any and all documents
necessary to request dismissal or withdrawal of such claim.

 
13.            No Advice Regarding Grant. The Company is not providing any tax, legal, or financial advice, nor is the Company making any

recommendations regarding Participant’s participation in the Plan, or Participant’s acquisition or sale of the Shares underlying the Restricted Stock Units.
Participant is hereby advised to consult with his or her own personal tax, legal, and financial advisors regarding his or her participation in the Plan before
taking any action related to the Plan.

 
14.            Data Privacy. Participant hereby explicitly and unambiguously consents to the collection, use, and transfer, in electronic or other

form, of Participant’s personal data as described in this Award Agreement and any other Restricted Stock Unit grant materials by and among, as
applicable, the Service Recipients for the exclusive purpose of implementing, administering, and managing Participant’s participation in the Plan.

 
Participant understands that the Company and the Service Recipient may hold certain personal information about Participant, including, but

not limited to, Participant’s name, home address and telephone number, date of birth, social insurance number or other identification number, salary,
nationality, job title, any Shares or directorships held in the Company, details of all Restricted Stock Units or any other entitlement to Shares awarded,
canceled, exercised, vested, unvested or outstanding in Participant’s favor (“Data”), for the exclusive purpose of implementing, administering, and
managing the Plan.
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Participant understands that Data may be transferred to a stock plan service provider, as may be selected by the Company in the future,

assisting the Company with the implementation, administration, and management of the Plan. Participant understands that the recipients of the Data
may be located in the United States or elsewhere, and that the recipients’ country of operation (e.g., the United States) may have different data privacy
laws and protections than Participant’s country. Participant understands that if he or she resides outside the United States, he or she may request a list
with the names and addresses of any potential recipients of the Data by contacting his or her local human resources representative. Participant
authorizes the Company, any stock plan service provider selected by the Company, and any other possible recipients which may assist the Company
(presently or in the future) with implementing, administering, and managing the Plan to receive, possess, use, retain, and transfer the Data, in
electronic or other form, for the sole purpose of implementing, administering, and managing his or her participation in the Plan. Participant
understands that Data will be held only as long as is necessary to implement, administer, and manage Participant’s participation in the Plan.
Participant understands if he or she resides outside the United States, he or she may, at any time, view Data, request additional information about the
storage and processing of Data, require any necessary amendments to Data or refuse or withdraw the consents herein, in any case without cost, by
contacting in writing his or her local human resources representative. Further, Participant understands that he or she is providing the consents herein
on a purely voluntary basis. If Participant does not consent, or if Participant later seeks to revoke his or her consent, his or her status as a Service
Provider and career with the Service Recipient will not be adversely affected. The only adverse consequence of refusing or withdrawing Participant’s
consent is that the Company would not be able to grant Participant Restricted Stock Units or other equity awards or administer or maintain such
awards. Therefore, Participant understands that refusing or withdrawing his or her consent may affect Participant’s ability to participate in the Plan.
For more information on the consequences of Participant’s refusal to consent or withdrawal of consent, Participant understands that he or she may
contact his or her local human resources representative.

 
15.             Address for Notices. Any notice to be given to the Company under the terms of this Award Agreement will be addressed to the

Company at CXApp Inc., Four Palo Alto Square, Suite 200, 3000 El Camino Real, Palo Alto, California 94306, or at such other address as the Company
may hereafter designate in writing.

 
16.            Electronic Delivery and Acceptance. The Company may, in its sole discretion, decide to deliver any documents related to the Restricted

Stock Units awarded under the Plan or future Restricted Stock Units that may be awarded under the Plan by electronic means or require Participant to
participate in the Plan by electronic means. Participant hereby consents to receive such documents by electronic delivery and agrees to participate in the
Plan through any on-line or electronic system established and maintained by the Company or a third party designated by the Company.

 
17.            No Waiver. Either party’s failure to enforce any provision or provisions of this Award Agreement will not in any way be construed as a

waiver of any such provision or provisions, nor prevent that party from thereafter enforcing each and every other provision of this Award Agreement. The
rights granted both parties herein are cumulative and will not constitute a waiver of either party’s right to assert all other legal remedies available to it under
the circumstances.
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18.            Successors and Assigns. The Company may assign any of its rights under this Award Agreement to single or multiple assignees, and

this Award Agreement will inure to the benefit of the successors and assigns of the Company. Subject to the restrictions on transfer herein set forth, this
Award Agreement will be binding upon Participant and his or her heirs, executors, administrators, successors and assigns. The rights and obligations of
Participant under this Award Agreement may be assigned only with the prior written consent of the Company.

 
19.            Additional Conditions to Issuance of Stock. If at any time the Company will determine, in its discretion, that the listing, registration,

qualification, or rule compliance of the Shares upon any securities exchange or under any state, federal or non-U.S. law, the tax code, and related
regulations or under the rulings or regulations of the United States Securities and Exchange Commission or any other governmental regulatory body or the
clearance, consent, or approval of the United States Securities and Exchange Commission or any other governmental regulatory authority is necessary or
desirable as a condition to the issuance of Shares to Participant (or his or her estate) hereunder, such issuance will not occur unless and until such listing,
registration, qualification, rule compliance, clearance, consent, or approval will have been completed, effected, or obtained free of any conditions not
acceptable to the Company. Subject to the terms of the Award Agreement and the Plan, the Company will not be required to issue any certificate or
certificates for (or make any entry on the books of the Company or of a duly authorized transfer agent of the Company of) the Shares hereunder prior to the
lapse of such reasonable period of time following the date of vesting of the Restricted Stock Units as the Administrator may establish from time to time for
reasons of administrative convenience.

 
20.           Language. If Participant has received this Award Agreement or any other document related to the Plan translated into a language other

than English and if the meaning of the translated version is different than the English version, the English version will control.
 
21.           Interpretation. The Administrator will have the power to interpret the Plan and this Award Agreement and to adopt such rules for the

administration, interpretation and application of the Plan as are consistent therewith and to interpret or revoke any such rules (including, but not limited to,
the determination of whether or not any Restricted Stock Units have vested). All actions taken and all interpretations and determinations made by the
Administrator in good faith will be final and binding upon Participant, the Company, and all other interested persons. Neither the Administrator nor any
person acting on behalf of the Administrator will be personally liable for any action, determination or interpretation made in good faith with respect to the
Plan or this Award Agreement.

 
22.            Captions. Captions provided herein are for convenience only and are not to serve as a basis for interpretation or construction of this

Award Agreement.
 
23.           Amendment, Suspension or Termination of the Plan. By accepting this Award, Participant expressly warrants that he or she has received

an Award of Restricted Stock Units under the Plan, and has received, read, and understood a description of the Plan. Participant understands that the Plan is
discretionary in nature and may be amended, suspended, or terminated by the Administrator at any time.
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24.            Modifications to the Award Agreement. This Award Agreement constitutes the entire understanding of the parties on the subjects

covered. Participant expressly warrants that he or she is not accepting this Award Agreement in reliance on any promises, representations, or inducements
other than those contained herein. Modifications to this Award Agreement or the Plan can be made only in an express written contract executed by a duly
authorized officer of the Company. Notwithstanding anything to the contrary in the Plan or this Award Agreement, the Company reserves the right to revise
this Award Agreement as it deems necessary or advisable, in its sole discretion and without the consent of Participant, to comply with Section 409A or to
otherwise avoid imposition of any additional tax or income recognition under Section 409A in connection with this Award of Restricted Stock Units.

 
25.            Governing Law; Venue; Severability. This Award Agreement and the Restricted Stock Units are governed by the internal substantive

laws, but not the choice of law rules, of the State of Delaware. For purposes of litigating any dispute that arises under these Restricted Stock Units or this
Award Agreement, the parties hereby submit to and consent to the jurisdiction of the State of Delaware, and agree that such litigation will be conducted in
the state or federal courts of the State of Delaware, and no other courts, where this Award Agreement is made and/or to be performed. In the event that any
provision hereof becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable, or void, this Award Agreement will continue in
full force and effect.

 
26.            Entire Agreement. The Plan is incorporated herein by this reference. The Plan and this Award Agreement (including the appendices and

exhibits referenced herein) constitute the entire agreement of the parties with respect to the subject matter hereof and supersede in their entirety all prior
undertakings and agreements of the Company and Participant with respect to the subject matter hereof, and may not be modified adversely to the
Participant’s interest except by means of a writing signed by the Company and Participant.

 
27.           Country Addendum. Notwithstanding any provisions in this Award Agreement, the Restricted Stock Unit grant will be subject to any

special terms and conditions set forth in an appendix (if any) to this Award Agreement for any country whose laws are applicable to Participant and this
Award of Restricted Stock Units (as determined by the Administrator in its sole discretion) (the “Country Addendum”). Moreover, if Participant relocates
to one of the countries included in the Country Addendum (if any), the special terms and conditions for such country will apply to Participant, to the extent
the Company determines that the application of such terms and conditions is necessary or advisable for legal or administrative reasons. The Country
Addendum (if any) constitutes a part of this Award Agreement.

 
*          *          *
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CXAPP INC.

 
2023 EQUITY INCENTIVE PLAN

RESTRICTED STOCK UNIT AGREEMENT
COUNTRY ADDENDUM

 
Terms and Conditions
 

This Country Addendum includes additional terms and conditions that govern the Award of Restricted Stock Units granted pursuant to the terms
and conditions of the CXApp Inc. 2023 Equity Incentive Plan (the “Plan”) and the Restricted Stock Unit Agreement to which this Country Addendum is
attached (the “Restricted Stock Unit Agreement”) to the extent the individual to whom the Restricted Stock Units were granted (“Participant”) resides in
one of the countries listed below.

 
Notifications
 

This Country Addendum also includes information regarding exchange controls and certain other issues of which Participant should be aware with
respect to his or her participation in the Plan. The information is based on the securities, exchange control and other laws in effect in the respective
countries as of [______], 2023. Such laws often are complex and change frequently. As a result, the Company strongly recommends that Participant not
rely on the information in this Country Addendum as the only source of information relating to the consequences of Participant’s participation in the Plan
because the information may be out of date at the time Participant vest in or receives or sells the Shares covered by the Restricted Stock Units.

 
In addition, the information contained herein is general in nature and may not apply to Participant’s particular situation and the Company is not in

a position to assure Participant of any particular result. Accordingly, Participant is advised to seek appropriate professional advice as to how the relevant
laws of Participant’s country may apply to his or her situation.

 
Finally, if Participant is a citizen or resident of a country other than the one in which Participant currently is working or transfers to another

country after the grant of the Restricted Stock Units, or is considered a resident of another country for local law purposes, the information contained herein
may not be applicable to Participant in the same manner. In addition, the Company, in its discretion, will determine the extent to which the terms and
conditions contained herein will apply to Participant under these circumstances.

 
[JURISDICTION-SPECIFIC COUNTRY ADDENDA TO BE INSERTED IF/AS APPROPRIATE]
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Exhibit 14.1

 
CODE OF ETHICS AND BUSINESS CONDUCT

OF
CXAPP INC.

 
1. Introduction
 

The Board of Directors (the “Board”) of CXApp Inc. (the “Company”) has adopted this code of ethics (this “Code”), as amended from time to
time by the Board and which is applicable to all of the Company’s directors, officers and employees to:

 
· promote honest and ethical conduct, including the ethical handling of actual or apparent conflicts of interest between personal and

professional relationships;
 

· promote the full, fair, accurate, timely and understandable disclosure in reports and documents that the Company files with, or submits to,
the Securities and Exchange Commission (the “SEC”), as well as in other public communications made by or on behalf of the Company;

 
· promote compliance with applicable governmental laws, rules and regulations;

 
· deter wrongdoing; and

 
· require prompt internal reporting of breaches of, and accountability for adherence to, this Code.

 
This Code may be amended and modified by the Board. In this Code, references to the “Company” mean CXApp Inc. and, in appropriate context,

the Company’s subsidiaries, if any.
 

2. Honest, Ethical and Fair Conduct
 

Each person owes a duty to the Company to act with integrity. Integrity requires, among other things, being honest, fair and candid. Deceit,
dishonesty and subordination of principle are inconsistent with integrity. Service to the Company should never be subordinated to personal gain and
advantage.

 
Each person must:
 
· act with integrity, including being honest and candid while still maintaining the confidentiality of the Company’s information where

required or when in the Company’s interests;
 

· observe all applicable governmental laws, rules and regulations;
 

· comply with the requirements of applicable accounting and auditing standards, as well as Company policies, in order to maintain a high
standard of accuracy and completeness in the Company’s financial records and other business-related information and data;

 



 

 
· adhere to a high standard of business ethics and not seek competitive advantage through unlawful or unethical business practices;

 
· deal fairly with any customers, suppliers, competitors, employees and independent contractors of the Company;

 
· refrain from taking advantage of anyone through manipulation, concealment, abuse of privileged information, misrepresentation of

material facts or any other unfair-dealing practice;
 

· protect the assets of the Company and ensure their proper use;
 

· advance the Company’s interests when the opportunity arises, and adhere to the Company’s policies with respect to corporate
opportunities, as set forth in the Company’s corporate governance guidelines and amended and restated certificate of incorporation (as
amended from time to time);

 
· avoid conflicts of interest, wherever possible, except as may be allowed under guidelines or resolutions approved by the Board (or the

appropriate committee of the Board) or as disclosed in the Company’s public filings with the SEC. Anything that would be a conflict for
a person subject to this Code also will be a conflict for a member of his or her immediate family or any other close relative. All conflicts
of interest must be disclosed to any compliance personnel as shall be designated from time to time by the Company (“Compliance”).
Examples of conflict of interest situations include, but are not limited to, the following, all of which must be disclosed to Compliance:

 
· any significant ownership interest in any target, supplier or customer of the Company;

 
· any consulting or employment relationship with any target, supplier or customer of the Company;

 
· the receipt of any money, non-nominal gifts or excessive entertainment from any entity with which the Company has current or

prospective business dealings;
 

· selling anything to the Company or buying anything from the Company, except on the same terms and conditions as comparable
officers or directors are permitted to so purchase or sell (and, in the absence of any such comparable officer or director, on the
same terms and conditions as a third party would buy or sell a comparable item in an arm’s-length transaction);

 
· any other financial transaction, arrangement or relationship (including any indebtedness or guarantee of indebtedness) involving

the Company; and
 

· any other circumstance, event, relationship or situation in which the personal interest of a person subject to this Code interferes
— or even appears to interfere — with the interests of the Company as a whole.
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3. Disclosure
 

The Company strives to ensure that the contents of and the disclosures in the reports and documents that the Company files with the SEC and
other public communications shall be full, fair, accurate, timely and understandable in accordance with applicable disclosure standards, including standards
of materiality, where appropriate. Each person must:

 
· not knowingly misrepresent, or cause others to misrepresent, facts about the Company to others, whether within or outside the Company,

including to the Company’s independent registered public accountants, governmental regulators, self-regulating organizations and other
governmental officials, as appropriate; and

 
· in relation to his or her area of responsibility, properly review and critically analyze proposed disclosure for accuracy and completeness.

 
In addition to the foregoing, the Chief Executive Officer and the Chief Financial Officer of the Company and each subsidiary of the Company (or

persons performing similar functions), if any, and each other person that typically is involved in the financial reporting of the Company, must familiarize
himself or herself with the disclosure requirements applicable to the Company as well as the business and financial operations of the Company.

 
Each person must promptly bring to the attention of the Chairman of the Board any information he or she may have concerning (a) significant

deficiencies in the design or operation of internal and/or disclosure controls that could adversely affect the Company’s ability to record, process, summarize
and report financial data or (b) any fraud that involves management or other employees who have a significant role in the Company’s financial reporting,
disclosures or internal controls.

 
4. Compliance
 

It is the Company’s obligation and policy to comply with all applicable governmental laws, rules and regulations. All directors, officers and
employees of the Company are expected to understand, respect and comply with all of the laws, regulations, policies and procedures that apply to them in
their positions with the Company. Employees are responsible for talking to Compliance to determine which laws, regulations and Company policies apply
to their position and what training is necessary to understand and comply with them.

 
Directors, officers and employees are directed to specific policies and procedures available to persons they supervise.
 

3



 

 
5. Reporting and Accountability
 

The Board is responsible for applying this Code to specific situations in which questions are presented to it and has the authority to interpret this
Code in any particular situation. Any person who becomes aware of any existing or potential breach of this Code is required to notify Compliance
promptly. Failure to do so is, in and of itself, a breach of this Code.
  

Specifically, each person must:
 
· notify Compliance promptly of any existing or potential violation of this Code; and

 
· not retaliate against any other person for reports of potential violations that are made in good faith.

 
Compliance, on behalf of the Company, will follow the following procedures in investigating and enforcing this Code and in reporting on this

Code:
 
· Compliance will take all appropriate action to investigate any potential breaches reported to it;

 
· Compliance will report any such potential breaches to the Board; and

 
· upon determination by the Board, in consultation with Compliance, that a breach has occurred, the Board (by majority decision) will take

or authorize such disciplinary or preventive action as it deems appropriate, after consultation with the Company’s internal or external
legal counsel and Compliance, up to and including dismissal or, in the event of criminal or other serious violations of law, notification of
the SEC or other appropriate law enforcement authorities.

 
No person following the above procedure shall, as a result of following such procedure, be subject by the Company or any officer or employee

thereof to discharge, demotion suspension, threat, harassment or, in any manner, discrimination against such person in terms and conditions of employment.
 

6. Waivers and Amendments
 

Any waiver (defined below) or implicit waiver (defined below) from a provision of this Code for the principal executive officer, principal financial
officer, principal accounting officer or controller, or persons performing similar functions, or any amendment (as defined below) to this Code is required to
be disclosed in a Current Report on Form 8- K filed with the SEC. In lieu of filing a Current Report on Form 8-K to report any such waivers or
amendments, the Company may provide such information on its website, in the event that one exists, and keep such information on such website for at least
12 months and disclose the website address as well as any intention to provide such disclosures in this manner in its most recently filed Annual Report on
Form 10-K.

 
A “waiver” means the approval by the Board of a material departure from a provision of this Code. An “implicit waiver” means the Company’s

failure to take action within a reasonable period of time regarding a material departure from a provision of this Code that has been made known to an
executive officer of the Company. An “amendment” means any amendment to this Code other than minor technical, administrative or other non-substantive
amendments hereto.

 
Any request for a waiver of any provision of this Code must be in writing and addressed to the Chairman of the Board.
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All persons should note that it is not the Company’s intention to grant or to permit waivers from the requirements of this Code. The Company

expects full compliance with this Code.
 

7. Insider Information and Securities Trading
 

The Company’s directors, officers or employees who have access to material, non-public information are not permitted to use that information for
securities trading purposes or for any purpose unrelated to the Company’s business. It is also against the law to trade or to “tip” others who might make an
investment decision based on material, non-public information. For example, using material, non-public information to buy or sell the Company securities,
options in the Company securities or the securities of any Company supplier, customer, competitor, potential business partner or potential target is
prohibited. The consequences of insider trading violations can be severe. These rules also apply to the use of material, nonpublic information about other
companies (including, for example, the Company’s customers, competitors, potential business partners and potential targets). In addition to directors,
officers or employees, these rules apply to such person’s spouse, children, parents and siblings, as well as any other family members living in such person’s
home. The Company’s directors, officers and employees should familiarize themselves with the Company’s policy on insider trading.

 
8. Financial Statements and Other Records
 

All of the Company’s books, records, accounts and financial statements must be maintained in reasonable detail, must appropriately reflect the
Company’s transactions and must both conform to applicable legal requirements and to the Company’s system of internal controls. Unrecorded or “off the
books” funds or assets should not be maintained unless permitted by applicable law or regulation.

 
Records should always be retained or destroyed according to the Company’s record retention policies. In accordance with those policies, in the

event of litigation or governmental investigation, please consult the Board or the Company’s internal or external legal counsel.
 

9. Improper Influence on Conduct of Audits
 

No director or officer, or any other person acting under the direction thereof, shall directly or indirectly take any action to coerce, manipulate,
mislead or fraudulently influence any public or certified public accountant engaged in the performance of an audit or review of the financial statements of
the Company or take any action that such person knows or should know that if successful could result in rendering the Company’s financial statements
materially misleading. Any person who believes such improper influence is being exerted should report such action to such person’s supervisor, or if that is
impractical under the circumstances, to any of the Company’s directors.
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Types of conduct that could constitute improper influence include, but are not limited to, directly or indirectly:
 
· offering or paying bribes or other financial incentives, including future employment or contracts for non-audit services;

 
· providing an auditor with an inaccurate or misleading legal analysis;

 
· threatening to cancel or canceling existing non-audit or audit engagements if the auditor objects to the Company’s accounting;

 
· seeking to have a partner removed from the audit engagement because the partner objects to the Company’s accounting;

 
· blackmailing; and

 
· making physical threats.

 
10. Anti-Corruption Laws
 

The Company complies with the anti-corruption laws of the countries in which it does business, including the U.S. Foreign Corrupt Practices Act
of 1977 (“FCPA”). Directors, officers, employees and agents, shall not take or cause to be taken any action that would reasonably result in the Company
not complying with such anti-corruption laws, including the FCPA. If you are authorized to engage agents on the Company’s behalf, you are responsible for
ensuring they are reputable and for obtaining a written agreement for them to uphold the Company’s standards in this area.

 
11. Violations
 

Violation of this Code is grounds for disciplinary action up to and including termination of employment. Such action is in addition to any civil or
criminal liability which might be imposed by any court or regulatory agency.

 
12. Other Policies and Procedures
 

Any other policy or procedure set out by the Company in writing or made generally known to employees, officers or directors of the Company
prior to the date hereof or hereafter are separate requirements and remain in full force and effect.

 
13. Inquiries
 

All inquiries and questions in relation to this Code or its applicability to particular people or situations should be addressed to Compliance.
 

14. Acknowledgment of Receipt and Review
 

It is the policy of the Company that each director, officer and employee shall acknowledge and certify to the foregoing annually and file a copy of
such certification with the Chairman of the Board and Compliance.
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PROVISIONS FOR

CHIEF EXECUTIVE OFFICER, CHIEF FINANCIAL OFFICER AND SENIOR
FINANCIAL OFFICERS

 
The Chief Executive Officer, Chief Financial Officer and all senior financial officers, including any principal accounting officer, are bound by the

provisions set forth herein relating to ethical conduct, conflicts of interest, and compliance with law. In addition to this Code, the Chief Executive Officer,
Chief Financial Officer and senior financial officers are subject to the following additional specific policies:

 
A.                Act with honesty and integrity, avoiding actual or apparent conflicts between personal, private interests and the interests of the

Company, including receiving improper personal benefits as a result of his or her position.
 
B.                 Disclose to Compliance any material transaction or relationship that reasonably could be expected to give rise to a conflict of interest.
 
C.                 Perform responsibilities with a view to causing periodic reports and documents filed with or submitted to the SEC and all other public

communications made by the Company to contain information that is accurate, complete, fair, objective, relevant, timely and understandable, including full
review of all annual and quarterly reports.

 
D.                Comply with laws, rules and regulations of federal, state and local governments applicable to the Company and with the rules and

regulations of private and public regulatory agencies having jurisdiction over the Company.
 
E.                 Act in good faith, responsibly, with due care, competence and diligence, without misrepresenting or omitting material facts or

allowing independent judgment to be compromised or subordinated.
 
F.                  Respect the confidentiality of information acquired in the course of performance of his or her responsibilities except when authorized

or otherwise legally obligated to disclose any such information; not use confidential information acquired in the course of performing his or her
responsibilities for personal advantage.

 
G.                Share knowledge and maintain skills important and relevant to the needs of the Company, its stockholders and other constituencies

and the general public.
 
H.                Proactively promote ethical behavior among subordinates and peers in his or her work environment and community.
 
I.                  Use and control all corporate assets and resources employed by or entrusted to him or her in a responsible manner.
 
J.                   Not use corporate information, corporate assets, corporate opportunities or his or her position with the Company for personal gain;

not compete directly or indirectly with the Company.
 
K.                Comply in all respects with this Code.
 
L.                 Advance the Company’s legitimate interests when the opportunity arises.
 
The Board will investigate any reported violations and will oversee an appropriate response, including corrective action and preventative

measures. Any officer who violates this Code will face appropriate, case specific disciplinary action, which may include demotion or discharge.
 
Any request for a waiver of any provision of this Code must be in writing and addressed to the Chairman of the Board. Any waiver of this Code

will be disclosed as provided in Section 6 of this Code.
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CERTIFICATION

 
I have read and understand the foregoing Code. I hereby certify that I am in compliance with the foregoing Code and I will comply with the Code

in the future. I understand that any violation of the Code will subject me to appropriate disciplinary action, which may include demotion or discharge.
 

Dated:   
 
  
Name:  
Title:
  



 
Exhibit 21.1

 
CXApp Inc.

List of Subsidiaries
 

Name of Subsidiary  Jurisdiction of Incorporation
CXApp Holding Corp.  State of Delaware
Design Reactor, Inc.  State of California
Inpixon Canada, Inc.  British Columbia, Canada
Inpixon Philippines, Inc.  Philippines
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

 
To the Shareholders and Board of Directors of
Inpixon and Subsidiaries
 
Opinion on the Financial Statements
 
We have audited the accompanying combined carved-out balance sheets of Design Reactor, Inc and Subsidiaries (the “Company”) as of December 31,
2022 and 2021 and the related combined carved-out statements of operations, parent’s net investment and cash flows for each of the two years in the period
ended December 31, 2022, and the related notes (collectively referred to as the “financial statements”). In our opinion, the financial statements present
fairly, in all material respects, the financial position of the Company as of December 31, 2022 and 2021, and the results of its operations and its cash flows
for each of the two years in the period ended December 31, 2022, in conformity with accounting principles generally accepted in the United States of
America.
 
Basis for Opinion
 
These financial statements are the responsibility of the Company's management. Our responsibility is to express an opinion on the Company's financial
statements based on our audits. We are a public accounting firm registered with the Public Company Accounting Oversight Board (United States)
("PCAOB") and are required to be independent with respect to the Company in accordance with the U.S. federal securities laws and the applicable rules
and regulations of the Securities and Exchange Commission and the PCAOB.
 
We conducted our audits in accordance with the standards of the PCAOB. Those standards require that we plan and perform the audits to obtain reasonable
assurance about whether the financial statements are free of material misstatement, whether due to error or fraud. The Company is not required to have, nor
were we engaged to perform, an audit of its internal control over financial reporting. As part of our audits we are required to obtain an understanding of
internal control over financial reporting but not for the purpose of expressing an opinion on the effectiveness of the Company's internal control over
financial reporting. Accordingly, we express no such opinion.
 
Our audits included performing procedures to assess the risks of material misstatement of the financial statements, whether due to error or fraud, and
performing procedures that respond to those risks. Such procedures included examining, on a test basis, evidence regarding the amounts and disclosures in
the financial statements. Our audits also included evaluating the accounting principles used and significant estimates made by management, as well as
evaluating the overall presentation of the financial statements. We believe that our audits provide a reasonable basis for our opinion.
 
 
/s/ Marcum LLP

 
Marcum LLP

 
We have served as the Company’s auditor since 2012.
 
New York, NY
March 20, 2023
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DESIGN REACTOR, INC. AND SUBSIDIARIES

 
COMBINED CARVE-OUT BALANCE SHEETS

 
(In thousands)

 

  

As of
December 31,

2022   

As of
December 31,

2021  
Assets         
         
Current Assets         
Cash and cash equivalents  $ 6,308  $ 5,028 
Accounts receivable, net   1,338   1,764 
Unbilled and other receivables   273   106 
Inventory   —   11 
Prepaid expenses and other current assets   650   889 
         
Total Current Assets   8,569   7,798 
         
Property and equipment, net   202   231 
Operating lease right-of-use asset, net   681   723 
Software development costs, net   487   648 
Intangible assets, net   19,289   23,468 
Goodwill   —   5,546 
Other assets   52   76 
         
Total Assets  $ 29,280  $ 38,490 
         

   

As of
December 31,

2022    

As of
December 31,

2021  
Liabilities and Parent's Net Investment         
         
Current Liabilities         
Accounts payable  $ 1,054  $ 661 
Accrued liabilities   1,736   7,847 
Operating lease obligation, current   266   213 
Income tax liabilities   —   520 
Deferred revenue   2,162   3,146 
Acquisition liability   197   5,113 
         
Total Current Liabilities   5,415   17,500 
         
Long Term Liabilities         
Operating lease obligation, noncurrent   444   531 
Other liabilities, noncurrent   30   28 
Acquisition liability, noncurrent   —   220 
         
Total Liabilities   5,889   18,279 
         
Commitments and Contingencies         
         
Parent's Net Investment         
Parent's net investment   23,391   20,211 
         
Total Parent's Net Investment   23,391   20,211 
         
Total Liabilities and Parent's Net Investment  $ 29,280  $ 38,490 
 

The accompanying notes are an integral part of these combined financial statements
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DESIGN REACTOR, INC. AND SUBSIDIARIES

 
COMBINED CARVE-OUT STATEMENTS OF OPERATIONS

 
(In thousands)

 

  
For the Years Ended 

December 31,  
  2022   2021  
Revenues  $ 8,470  $ 6,368 
         
Cost of Revenues   2,064   1,646 
         
Gross Profit   6,406   4,722 
         
Operating Expenses         
Research and development   9,323   6,704 
Sales and marketing   5,096   4,863 
General and administrative   11,571   22,087 
Acquisition-related costs   16   628 
Impairment of goodwill   5,540   11,896 
Amortization of intangibles   3,885   3,047 
         
Total Operating Expenses   35,431   49,225 
         
Loss from Operations   (29,025)   (44,503)
         
Other Income (Expense)         
Interest income, net   4   1 
Other expense   (1)   — 
Total Other Income (Expense)   3   1 
         
Net Loss, before tax   (29,022)   (44,502)
Income tax (expense)/benefit   (153)   2,527 
Net Loss  $ (29,175)  $ (41,975)
 

The accompanying notes are an integral part of these combined financial statements
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DESIGN REACTOR, INC. AND SUBSIDIARIES

 
COMBINED CARVE-OUT STATEMENT OF COMPREHENSIVE LOSS

 
(In thousands)

 
  For the Years Ended December 31, 
  2022   2021  
Net Loss  $ (29,175)  $ (41,975)
Unrealized foreign exchange gain from cumulative translation adjustments   1,155   — 
Comprehensive Loss  $ (28,020)  $ (41,975)
 

The accompanying notes are an integral part of these combined financial statements
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DESIGN REACTOR, INC. AND SUBSIDIARIES

 
COMBINED CARVE-OUT STATEMENTS OF CHANGES IN PARENT'S NET INVESTMENT

 
(In thousands)

 

  
For the Years Ended 

December 31,  
  2022   2021  
Parent's net investment, beginning of year  $ 20,211  $ 9,346 
         
Net loss   (29,175)   (41,975)
Stock options and restricted stock awards issued to employees and consultants for services   1,640   4,120 
Parent's net equity issued for Visualix acquisition   —   429 
Parent's net equity issued for CXApp acquisition   —   10,000 
Parent's common shares issued for CxApp earnout   3,697   — 
Taxes paid related to net share settlement of restricted stock units   (104)   (681)
Cumulative translation adjustment   1,155   — 
Net investments from parent   25,967   38,972 
         
Parent's net investment, end of year  $ 23,391  $ 20,211 
 

The accompanying notes are an integral part of these combined financial statements
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DESIGN REACTOR, INC. AND SUBSIDIARIES

 
COMBINED CARVE-OUT STATEMENTS OF CASH FLOWS

 
(In thousands)

 

  
For the Years Ended 

December 31,  
  2022   2021  
Cash Flows Used in Operating Activities         
Net loss  $ (29,175)  $ (41,975)
Adjustment to reconcile net loss to net cash used in operating activities:         
Depreciation and amortization   646   524 
Amortization of intangible assets   3,885   3,047 
Amortization of right-of-use asset   266   257 
Stock options and restricted stock awards issued to employees and consultants for services   1,640   4,120 
Earnout payment expense   (2,827)   6,524 
Deferred income tax   —   (2,591)
Provision for doubtful account   5   — 
Unrealized loss/(gain) on note   1,478   (185)
Impairment of goodwill   5,540   11,896 
Other   (500)   (7)
         
Changes in operating assets and liabilities:         
Accounts receivable and other receivables   109   255 
Inventory   117   — 
Prepaid expenses and other current assets   109   (417)
Other assets   18   (10)
Accounts payable   400   69 
Accrued liabilities   1,096   390 
Income tax liabilities   (513)   502 
Deferred revenue   (932)   957 
Operating lease obligation   (257)   (275)
Net Cash Used in Operating Activities  $ (18,895)  $ (16,919)
         
Cash Flows Used in Investing Activities         
Purchase of property and equipment  $ (88)  $ (197)
Investment in capitalized software   (394)   (221)
Purchase of intangible assets   —   (13)
Acquisition of CXApp   —   (14,977)
Acquisition of Visualix   —   (61)
Net Cash Used in Investing Activities  $ (482)  $ (15,469)
         
Cash From Financing Activities         
Taxes paid related to net share settlement of restricted stock units   (104)   (681)
Repayment of CXApp acquisition liability   (5,135)   (461)
Repayment of acquisition liability to Locality shareholders   —   (500)
Equity investment in parent   25,967   38,972 
Net Cash Provided By Financing Activities  $ 20,728  $ 37,330 
         
Effect of Foreign Exchange Rate on Changes on Cash   (71)   (61)
         
Net Increase in Cash and Cash Equivalents   1,280   4,881 
         
Cash and Cash Equivalents - Beginning of year   5,028   147 
         
Cash and Cash Equivalents - End of year  $ 6,308  $ 5,028 
         
Supplemental Disclosure of cash flow information:         
Cash paid for:         
Interest  $ 1  $ 1 
Income Taxes  $ 119  $ 2 
         
Non-cash investing and financing activities         
Parent's net equity issued for CXApp acquisition  $ —  $ 10,000 
Parent's net equity issued for Visualix asset acquisition  $ —  $ 429 
Right-of-use asset obtained in exchange for lease liability   284   — 
Parent's net equity issued for CxApp earn out  $ 3,697  $ — 
  

The accompanying notes are an integral part of these combined financial statements
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DESIGN REACTOR, INC. AND SUBSIDIARIES 

NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS 
FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021

 
Note 1 - Organization, Nature of Business and Basis of Presentation
 
Design Reactor, Inc. and Subsidiaries is in the business of delivering intelligent hybrid workplace and event experiences. Our solutions and technologies
help organizations create and redefine exceptional workplace experiences with remote and in-person solutions. We leverage our on-device positioning,
mapping, analytics and app technologies to achieve higher levels of productivity and performance, increase connectivity, improve worker and employee
satisfaction rates and drive a more connected workplace. We have focused our corporate strategy on being the primary provider of the full range of
foundational technologies needed in order to offer a comprehensive suite of solutions that create equitable experiences in the workplace and in hybrid
events.
 
Our enterprise apps solutions are used by our customers for a variety of use cases including, but not limited to, employee and visitor experience
enhancement through a customer branded app with features such as desk booking, wayfinding and navigation, and the delivery of content to tens of
thousands of attendees in hybrid events.
 
The accompanying combined carve-out financial statements of Design Reactor, Inpixon Canada and select assets, liabilities, revenues and expenses of
Inpixon and Inpixon India (collectively the “Company,” “we,” “us” or “our”), show the historical combined carve-out financial position, results of
operations, changes in net investment and cash flows of the Company. These combined carve-out financial statements have been derived from the
accounting records of Design Reactor, Inpixon Canada, Inpixon Philippines, select assets, liabilities, revenues and expenses of Inpixon and Inpixon India
(excluding Game Your Game, Active Mind Technology Limited, Inpixon GmbH, Inpixon Limited, IntraNav and Nanotron) on a carve-out basis and should
be read in conjunction with the accompanying notes thereto. These combined carve-out financial statements do not necessarily reflect what the results of
operations, financial position, or cash flows would have been had the Company been a separate entity nor are they indicative of future results of the
Company.
 
The combined carve-out operating results of the Company have been specifically identified based on the Company’s existing divisional organization. The
majority of the assets and liabilities of the Company have been identified based on the existing divisional structure. The historical costs and expenses
reflected in our combined carve-out financial statements include an allocation for certain corporate and shared service functions.
 
Management believes the assumptions underlying our combined carve-out financial statements are reasonable. Nevertheless, our combined carve-out
financial statements may not include all of the actual expenses that would have been incurred had we operated as a standalone company during the periods
presented and may not reflect our results of operations, financial position and cash flows had we operated as a standalone company during the periods
presented. Actual costs that would have been incurred if we had operated as a standalone company would depend on multiple factors, including
organizational structure and strategic decisions made in various areas, including information technology and infrastructure. We also may incur additional
costs associated with being a standalone, publicly listed company that were not included in the expense allocations and, therefore, would result in
additional costs that are not reflected in our historical results of operations, financial position and cash flows.
 
On October 4, 2022, the Company’s parent, Inpixon,"Parent", filed a Certificate of Change with the Secretary of State of Nevada to effect a reverse stock
split of the parent’s authorized and issued and outstanding shares of common stock at a ratio of one (1) share of common stock for every seventy five (75)
shares of common stock. The combined financial statements and accompanying notes give effect to parent’s 1-for-75 reverse stock split as if it occurred at
the first period presented.
 
Spin-Off of Enterprise Apps Business
 
On September 25, 2022, an Agreement and Plan of Merger (the “Merger Agreement”), was entered into by and among Inpixon, KINS Technology Group
Inc., a Delaware corporation (“KINS”), CXApp Holding Corp., a Delaware corporation and newly formed wholly-owned subsidiary of Inpixon
(“CXApp”), and KINS Merger Sub Inc., a Delaware corporation and a wholly-owned subsidiary of KINS (“Merger Sub”), pursuant to which KINS
acquired Inpixon’s enterprise apps business (including its workplace experience technologies, indoor mapping, events platform, augmented reality and
related business solutions) (the “Enterprise Apps Business”) in exchange for the issuance of shares of KINS capital stock valued at $69 million (the
“Business Combination”). The transaction closed on March 14, 2023.
 
Immediately prior to the Merger and pursuant to a Separation and Distribution Agreement, dated as of September 25, 2022, among KINS, Inpixon, CXApp
and Design Reactor, (the “Separation Agreement”), and other ancillary conveyance documents, Inpixon, among other things and on the terms and subject to
the conditions of the Separation Agreement, transferred the Enterprise Apps Business, including certain related subsidiaries of Inpixon, including Design
Reactor, to CXApp (the "Reorganization"). Following the Reorganization, Inpixon distributed 100% of the common stock of CXApp, par value $0.00001,
to certain holders of Inpixon securities as of the record date (the “Spin-Off”).
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DESIGN REACTOR, INC. AND SUBSIDIARIES 

NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS 
FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021

 
Immediately following the Spin-Off, in accordance with and subject to the terms and conditions of the Merger Agreement, Merger Sub merged with and
into CXApp (the “Merger”), with CXApp continuing as the surviving company and as a wholly-owned subsidiary of KINS.
 
Note 2 - Summary of Significant Accounting Policies
 
Liquidity
 
As of December 31, 2022, the Company has a working capital surplus of approximately $3.2 million and cash of approximately $6.3 million. For the year
ended December 31, 2022, the Company incurred a net loss of approximately $29.2 million. As part of the Inpixon ("Parent") group of companies, the
Company is dependent upon Parent for all of its working capital and financing requirements as Parent uses a centralized approach to cash management and
financing of its operations. Financial transactions relating to the Company are accounted for through the Net parent investment account. Accordingly, none
of Parent’s cash, cash equivalents or debt at the corporate level have been assigned to the Company in the combined carve-out financial statements. Net
parent investment represents Parent’s interest in the recorded net assets of the Company. All significant transactions between the Company and Parent have
been included in the accompanying combined financial statements. Transactions with Parent are reflected in the accompanying Combined Statements of
Changes in Equity as “Parent's net investment” and in the accompanying Combined Balance Sheets within “Parent's net investment.” The income statement
of the Company includes revenues and expenses that are specifically identifiable to the Company plus certain allocated corporate overhead or other shared
costs based on methodologies that management deems appropriate for the nature of the cost. All significant intercompany accounts and transactions
between the businesses comprising the Company have been eliminated in the accompanying combined financial statements. As part of the Spin-off
transaction, Parent contributed the cash needed so that the Company has a $10 million cash balance at the time of the closing of the transaction.
 
Risks and Uncertainties
 
The Company cannot assure you that we will ever earn revenues sufficient to support our operations, or that we will ever be profitable. In order to continue
our operations, we have supplemented the revenues we earned with funding from our parent. Our business has been impacted by the COVID-19 pandemic
and resulting business and office closures and general macroeconomic conditions and may continue to be impacted. While we have been able to continue
operations remotely, we have and continue to experience impact in the demand of certain products and delays in certain projects and customer orders either
because they require onsite services which could not be performed, customer facilities being partially or fully closed during the pandemic or because of the
uncertainty of the customer’s financial position and ability to invest in our technology. Despite these challenges, including a decline in revenue for certain
existing product lines, we were able to realize growth in total revenue for the year ended December 31, 2022 when compared to the year ended 2021 as a
result of our land and expand strategy with our CXApp customers. The total impact that COVID-19 and general macroeconomic conditions may continue
to impact our results of operations continues to remain uncertain and there are no assurances that we will be able to continue to experience the same growth
or not be materially adversely affected. The Company's recurring losses and utilization of cash in its operations are indicators of going concern however
with the Company’s current liquidity position the company has taken steps to reduce operating expenses and extend it’s runway. This along with the
support of Parent through the Spin-off date and then the capital it received and will receive in the KINS transaction (including the contribution by Parent of
up to the required $10 million cash balance), the Company believes it has the ability to mitigate such concerns for a period of at least one year from the date
these combined carve-out financials statements were made issued.
 
Combined Financial Statements
 
The combined carve-out financial statements have been prepared using the accounting records of Design Reactor, Inpixon Canada, Inpixon Philippines and
select assets, liabilities, revenues and expenses of Inpixon and Inpixon India. All material inter-company balances and transactions have been eliminated.
 

F-8



 

 
DESIGN REACTOR, INC. AND SUBSIDIARIES

NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS
FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021

 
Use of Estimates
 
The preparation of financial statements in conformity with generally accepted accounting principles in the United States of America (“GAAP”) requires
management to make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities
at the date of the combined carve-out financial statements and the reported amounts of revenues and expenses during each of the reporting periods. Actual
results could differ from those estimates. The Company’s significant estimates consist of:
 

· the valuation of stock-based compensation;
 

· the valuation of the assets and liabilities acquired of Visualix and CXApp as described in Note 4 and Note 5 respectively, as well as the
valuation of the Parent’s common shares issued in the transaction;

 
· the allowance for credit losses;

 
· the valuation allowance for deferred tax assets; and

 
· impairment of long-lived assets and goodwill.

 
· useful lives of intangible assets and software development costs

 
Business Combinations
 
The Company accounts for business combinations under Financial Accounting Standards Board (“FASB”) Accounting Standards Codification (“ASC”)
805 “Business Combinations” using the acquisition method of accounting, and accordingly, the assets and liabilities of the acquired business are recorded
at their fair values at the date of acquisition. The excess of the purchase price over the estimated fair value is recorded as goodwill. All acquisition costs are
expensed as incurred. Upon acquisition, the accounts and results of operations are included as of and subsequent to the acquisition date.
 
Cash and Cash Equivalents
 
Cash and cash equivalents consist of cash, checking accounts, money market accounts and temporary investments with maturities of three months or less
when purchased. As of December 31, 2022 and 2021, the Company had no cash equivalents.
 
Accounts Receivable, net and Allowance for Credit Losses
 
Accounts receivables are stated at the amount the Company expects to collect. The Company recognizes an allowance for credit losses to ensure accounts
receivables are not overstated due to un-collectability. Bad debt reserves are maintained for various customers based on a variety of factors, including the
length of time the receivables are past due, significant one-time events and historical experience. An additional reserve for individual accounts is recorded
when the Company becomes aware of a customer’s inability to meet its financial obligation, such as in the case of bankruptcy filings, or deterioration in
such customer’s operating results or financial position. If circumstances related to a customer change, estimates of the recoverability of receivables would
be further adjusted. The Company's allowance for credit losses is immaterial as of the years ended December 31, 2022 and 2021.
 
Inventory
 
Finished goods are measured at the cost of manufactured products including direct materials and subcontracted services. The Company states inventory
utilizing the first-in, first-out method. The Company continually analyzes its slow-moving, excess and obsolete inventories. Based on historical and
projected sales volumes and anticipated selling prices, the Company establishes reserves. If the Company does not meet its sales expectations, these
reserves are increased. Products that are determined to be obsolete are written down to net realizable value. During the years ended December 31, 2022 and
2021, the Company's inventory obsolescence was immaterial.
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DESIGN REACTOR, INC. AND SUBSIDIARIES
NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS

FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021
 
Property and Equipment, net
 
Property and equipment are recorded at cost less accumulated depreciation and amortization. The Company depreciates its property and equipment for
financial reporting purposes using the straight-line method over the estimated useful lives of the assets, which range from 3 to 10 years. Leasehold
improvements are amortized over the lesser of the useful life of the asset or the initial lease term. Expenditures for maintenance and repairs, which do not
extend the economic useful life of the related assets, are charged to operations as incurred, and expenditures, which extend the economic life, are
capitalized. When assets are retired, or otherwise disposed of, the costs and related accumulated depreciation or amortization are removed from the
accounts and any gain or loss on disposal is recognized.
 
Intangible Assets
 
Intangible assets primarily consist of developed technology, customer lists/relationships, non-compete agreements, intellectual property agreements, export
licenses and trade names/trademarks. They are amortized ratably over a range of 1 to 15 years, which approximates customer attrition rate and technology
obsolescence. The Company assesses the carrying value of its intangible assets for impairment each year. Based on its assessments, the Company did not
incur any impairment charges for the years ended December 31, 2022 and 2021.
 
Acquired In-Process Research and Development (“IPR&D”)
 
In accordance with authoritative guidance, the Company recognizes IPR&D at fair value as of the acquisition date, and subsequently accounts for it as an
indefinite-lived intangible asset until completion or abandonment of the associated research and development efforts. Once an IPR&D project has been
completed, the useful life of the IPR&D asset is determined and amortized accordingly. If the IPR&D asset is abandoned, the remaining carrying value is
written off. During fiscal year 2019, the Company acquired IPR&D through the acquisitions of Locality and Jibestream, in 2020 through the acquisition of
certain assets of Ten Degrees, and in 2021 through the acquisitions of certain assets of Visualix and CXApp. The Company's IPR&D is comprised of
Locality, Jibestream, Ten Degrees, Visualix and CXApp, which was valued on the date of the acquisition. As of the years ended December 31, 2022 and
2021 there was no IPR&D capitalized on the combined balance sheets.
 
The Company continues to seek additional resources through funding from Parent for further development of these technologies. Through December 31,
2022, the Company has further developed these technologies with raising capital since these acquisitions, building their pipeline and getting industry
acknowledgment. The Company has been recognized by leading industry groups with multiple awards for its product including from Connected Real
Estate Tech, American Business and several Connector awards. Management remains focused on growing revenue from these products and continues to
pursue efforts to recognize the value of the technologies. If the Company chooses to abandon these efforts, or if the Company determines that such funding
is not available, the related technology would be subject to significant impairment.
 
Goodwill
 
The Company tests goodwill for potential impairment at least annually, or more frequently if an event or other circumstance indicates that the Company
may not be able to recover the carrying amount of the net assets of the reporting unit. The Company has determined that the reporting unit is the entire
company, due to the integration of all of the Company’s activities. In evaluating goodwill for impairment, the Company may assess qualitative factors to
determine whether it is more likely than not (that is, a likelihood of more than 50%) that the fair value of a reporting unit is less than its carrying amount. If
the Company bypasses the qualitative assessment, or if the Company concludes that it is more likely than not that the fair value of a reporting unit is less
than its carrying value, then the Company performs a quantitative impairment test by comparing the fair value of a reporting unit with its carrying amount.
 
The Company calculates the estimated fair value of a reporting unit using a weighting of the income and market approaches. For the income approach, the
Company uses internally developed discounted cash flow models that include the following assumptions, among others: projections of revenues, expenses,
and related cash flows based on assumed long-term growth rates and demand trends; expected future investments to grow new units; and estimated
discount rates. For the market approach, the Company uses internal analyses based primarily on market comparables. The Company bases these
assumptions on its historical data and experience, third party appraisals, industry projections, micro and macro general economic condition projections, and
its expectations.
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The Company performed the annual impairment test as of December 31, 2022 and has recorded impairment of goodwill of $5.5 million and $11.9 million
during the years ended December 31, 2022 and 2021, respectively.
 
Software Development Costs
 
The Company develops and utilizes internal software for the processing of data provided by its customers. Costs incurred in this effort are accounted for
under the provisions of ASC 350-40, "Internal Use Software" and ASC 985-20, "Software – Cost of Software to be Sold, Leased or Marketed", whereby
direct costs related to development and enhancement of internal use software is capitalized, and costs related to maintenance are expensed as incurred. The
Company capitalizes its direct internal costs of labor and associated employee benefits that qualify as development or enhancement. These software
development costs are amortized over the estimated useful life which management has determined ranges from 1 to 5 years.
 
Leases and Right-of-Use Assets
 
The Company determines if an arrangement is a lease at its inception. Operating lease liabilities are recognized at the lease commencement date based on
the present value of lease payments over the lease term. The Company generally uses their incremental borrowing rate based on the information available at
the lease commencement date in determining the present value of future payments, because the implicit rate of the lease is generally not known. Right-of-
use assets related to the Company's operating lease liabilities are measured at lease inception based on the initial measurement of the lease liability, plus
any prepaid lease payments and less any lease incentives. The Company's lease terms that are used in determining their operating lease liabilities at lease
inception may include options to extend or terminate the leases when it is reasonably certain that the Company will exercise such options. The Company
amortizes their right-of-use assets as operating lease expense generally on a straight-line basis over the lease term and classify both the lease amortization
and imputed interest as operating expenses. The Company does not recognize lease assets and lease liabilities for any lease with an original lease term of
less than one year.
 
Research and Development
 
Research and development costs consist primarily of professional fees and compensation expense. All research and development costs are expensed as
incurred. Research and development costs as of December 31, 2022 and 2021 were $9.3 million and $6.7 million, respectively.
 
Income Taxes
 
The Company accounts for income taxes using the asset and liability method and were computed using the separate return method. Accordingly, deferred
tax assets and liabilities are recognized for the future tax consequences attributable to differences between financial statement carrying amounts of existing
assets and liabilities and their respective tax bases. Deferred tax assets and liabilities are measured using enacted tax rates expected to apply to taxable
income in the years in which those temporary differences are expected to be recovered or settled. The effect on deferred tax assets and liabilities of a
change in the tax rate is recognized in income or expense in the period that the change is effective. Income tax benefits are recognized when it is probable
that the deduction will be sustained. A valuation allowance is established when it is more likely than not that all or a portion of a deferred tax asset will
either expire before the Company is able to realize the benefit, or that future deductibility is uncertain.
 
Foreign Currency Translation
 
Assets and liabilities related to the Company’s foreign operations are calculated using the Indian Rupee, Philippine peso and Canadian Dollar, and are
translated at end-of-period exchange rates, while the related revenues and expenses are translated at average exchange rates prevailing during the period.
Translation adjustments are recorded as a separate component of parent's net investment, totaling losses of approximately $1.2 million and $0.06 million
for the years ended December 31, 2022 and 2021, respectively. Gains or losses resulting from transactions denominated in foreign currencies are included
in general and administrative expenses in the combined carve-out statements of operations. The Company engages in foreign currency denominated
transactions with customers that operate in functional currencies other than the U.S. dollar. Aggregate foreign currency net transaction losses were not
material for the years ended December 31, 2022 and 2021.
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Comprehensive Income (Loss)
 
The Company reports comprehensive income (loss) and its components in its combined financial statements. Comprehensive loss consists of net loss and
foreign currency translation adjustments, affecting parent's net equity that, under GAAP, are excluded from net loss.
 
Revenue Recognition
 
The Company recognizes revenue when control is transferred of the promised products or services to its customers, in an amount that reflects the
consideration the Company expects to be entitled to in exchange for those products or services. The Company derives revenue from software as a service,
design and implementation services for its enterprise apps systems, and professional services for work performed in conjunction with its systems.
 
Hardware and Software Revenue Recognition
 
For sales of hardware and software products, the Company’s performance obligation is satisfied at a point in time when they are shipped to the customer.
This is when the customer has title to the product and the risks and rewards of ownership. The delivery of products to Inpixon's customers occurs in a
variety of ways, including (i) as a physical product shipped from the Company’s warehouse, (ii) via drop-shipment by a third-party vendor, or (iii) via
electronic delivery with respect to software licenses. The Company leverages drop-ship arrangements with many of its vendors and suppliers to deliver
products to customers without having to physically hold the inventory at its warehouse. In such arrangements, the Company negotiates the sale price with
the customer, pays the supplier directly for the product shipped, bears credit risk of collecting payment from its customers and is ultimately responsible for
the acceptability of the product and ensuring that such product meets the standards and requirements of the customer. Accordingly, the Company is the
principal in the transaction with the customer and records revenue on a gross basis. The Company receives fixed consideration for sales of hardware and
software products. The Company’s customers generally pay within 30 to 60 days from the receipt of a customer approved invoice. The Company has
elected the practical expedient to expense the costs of obtaining a contract when they are incurred because the amortization period of the asset that
otherwise would have been recognized is less than a year.
 
Software As A Service Revenue Recognition
 
With respect to sales of the Company’s maintenance, consulting and other service agreements, customers pay fixed monthly fees in exchange for the
Company’s service. The Company’s performance obligation is satisfied over time as the electronic services are provided continuously throughout the
service period. The Company recognizes revenue evenly over the service period using a time-based measure because the Company is providing continuous
access to its service.
 
Professional Services Revenue Recognition
 
The Company’s professional services include milestone, fixed fee and time and materials contracts.
 
Professional services under milestone contracts are accounted for using the percentage of completion method. As soon as the outcome of a contract can be
estimated reliably, contract revenue is recognized in the combined statement of operations in proportion to the stage of completion of the contract. Contract
costs are expensed as incurred. Contract costs include all amounts that relate directly to the specific contract, are attributable to contract activity, and are
specifically chargeable to the customer under the terms of the contract.
 
Professional services are also contracted on the fixed fee and time and materials basis. Fixed fees are paid monthly, in phases, or upon acceptance of
deliverables. The Company’s time and materials contracts are paid weekly or monthly based on hours worked. Revenue on time and material contracts is
recognized based on a fixed hourly rate as direct labor hours are expended. Materials, or other specified direct costs, are reimbursed as actual costs and may
include markup. The Company has elected the practical expedient to recognize revenue for the right to invoice because the Company’s right to
consideration corresponds directly with the value to the customer of the performance completed to date. For fixed fee contracts including maintenance
service provided by in house personnel, the Company recognizes revenue evenly over the service period using a time-based measure because the Company
is providing continuous service. Because the Company’s contracts have an expected duration of one year or less, the Company has elected the practical
expedient in ASC 606-10-50-14(a) to not disclose information about its remaining performance obligations. Anticipated losses are recognized as soon as
they become known. For the years ended December 31, 2022 and 2021, the Company did not incur any such losses. These amounts are based on known
and estimated factors.
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License Revenue Recognition
 
The Company enters into contracts with its customers whereby it grants a non-exclusive on-premise license for the use of its proprietary software. The
contracts may also provide for yearly on-going maintenance services for a specified price, which includes maintenance services, designated support, and
enhancements, upgrades and improvements to the software (the “Maintenance Services”), depending on the contract. Licenses for on-premises software
provide the customer with a right to use the software as it exists when made available to the customer. All software provides customers with the same
functionality and differ mainly in the duration over which the customer benefits from the software.
 
The timing of the Company's revenue recognition related to the licensing revenue stream is dependent on whether the software licensing agreement entered
into represents a good or service. Software that relies on an entity’s IP and is delivered only through a hosting arrangement, where the customer cannot take
possession of the software, is a service. A software arrangement that is provided through an access code or key represents the transfer of a good. Licenses
for on-premises software represents a good and provide the customer with a right to use the software as it exists when made available to the customer.
Customers may purchase perpetual licenses or subscribe to licenses, which provide customers with the same functionality and differ mainly in the duration
over which the customer benefits from the software. Revenue from distinct on-premises licenses is recognized upfront at the point in time when the
software is made available to the customer.
 
Renewals or extensions of licenses are evaluated as distinct licenses (i.e., a distinct good or service), and revenue attributed to the distinct good or service
cannot be recognized until (1) the entity provides the distinct license (or makes the license available) to the customer and (2) the customer is able to use and
benefit from the distinct license. Renewal contracts are not combined with original contracts, and, as a result, the renewal right is evaluated in the same
manner as all other additional rights granted after the initial contract. The revenue is not recognized until the customer can begin to use and benefit from the
license, which is typically at the beginning of the license renewal period. Therefore, the Company recognizes revenue resulting from renewal of licensed
software at a point in time, specifically, at the beginning of the license renewal period.
 
The Company recognizes revenue related to Maintenance Services evenly over the service period using a time-based measure because the Company is
providing continuous service and the customer simultaneously receives and consumes the benefits provided by the Company’s performance as the services
are performed.
 
Contract Balances
 
The timing of the Company’s revenue recognition may differ from the timing of payment by its customers. The Company records a receivable when
revenue is recognized prior to payment and the Company has an unconditional right to payment. Alternatively, when payment precedes the provision of the
related services, the Company records deferred revenue until the performance obligations are satisfied. The Company had deferred revenue of
approximately $2.2 million and $3.1 million as of December 31, 2022 and 2021, respectively, related to cash received in advance for product maintenance
services and professional services provided by the Company’s technical staff. The Company expects to satisfy its remaining performance obligations for
these maintenance services and professional services, and recognize the deferred revenue and related contract costs over the next twelve months.
 
Costs to Obtain a Contract
 
The Company recognizes eligible sales commissions as an asset as the commissions are an incremental cost of obtaining a contract with the customer and
the Company expects to recover these costs. The capitalized costs are amortized over the expected contract term including any expected renewals.
 
Cost to Fulfill a Contract
 
The Company incurs costs to fulfill their obligations under a contract once it has obtained, but before transferring goods or services to the customer. These
costs are recorded as an asset as these costs are an incremental cost of fulfilling the contract with the customer and the Company expects to recover these
costs. The capitalized costs are amortized over the expected remaining contract term.
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Multiple Performance Obligations
 
The Company enters into contracts with customers for its technology that include multiple performance obligations. Each distinct performance obligation
was determined by whether the customer could benefit from the good or service on its own or together with readily available resources. The Company
allocates revenue to each performance obligation based on its relative standalone selling price. The Company's process for determining standalone selling
price considers multiple factors including the Company's internal pricing model and market trends that may vary depending upon the facts and
circumstances related to each performance obligation.
 
Sales and Use Taxes
 
The Company presents transactional taxes such as sales and use tax collected from customers and remitted to government authorities on a net basis.
Accrued transactional taxes are included as part of accrued liabilities in the combined carve-out balance sheets.
 
Segments
 
The Company and its Chief Executive Officer ("CEO"), acting as the Chief Operating Decision Maker ("CODM") determines its reporting units in
accordance with FASB ASC 280, “Segment Reporting” (“ASC 280”). The Company evaluates a reporting unit by first identifying its operating segments
under ASC 280. The Company then evaluates each operating segment to determine if it includes one or more components that constitute a business. If there
are components within an operating segment that meet the definition of a business, the Company evaluates those components to determine if they must be
aggregated into one or more reporting units. If applicable, when determining if it is appropriate to aggregate different operating segments, the Company
determines if the segments are economically similar and, if so, the operating segments are aggregated. The Company has one operating segment and
reporting unit. The Company is organized and operated as one business. Management reviews its business as a single operating segment, using financial
and other information rendered meaningful only by the fact that such information is presented and reviewed in the aggregate.
 
Shipping and Handling Costs
 
Shipping and handling costs are expensed as incurred as part of cost of revenues. These costs were deemed to be immaterial during each of the reporting
periods.
 
Advertising Costs
 
Advertising costs are expensed as incurred. The Company incurred advertising costs, which are included in selling, general and administrative expenses of
approximately $0.5 million and $0.3 million during the years ended December 31, 2022 and 2021, respectively.
 
Stock-Based Compensation
 
The Company accounts for options granted to employees by the Parent by measuring the cost of services received in exchange for the award of equity
instruments based upon the fair value of the award on the date of grant. The fair value of that award is then ratably recognized as an expense over the
period during which the recipient is required to provide services in exchange for that award. Forfeitures of unvested stock options are recorded when they
occur.
 
Options and warrants granted to directors and other non-employees by the Parent are recorded at fair value as of the grant date and subsequently adjusted to
fair value at the end of each reporting period until such options and warrants vest, and the fair value of such instruments, as adjusted, is expensed over the
related vesting period.
 
The Company incurred stock-based compensation charges of approximately $1.6 million and $4.1 million for each of the years ended December 31, 2022
and 2021, respectively, which are included in general and administrative expenses.
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Fair Value Measurements
 
ASC 820, Fair Value Measurements, provides guidance on the development and disclosure of fair value measurements. The Company follows this
authoritative guidance for fair value measurements, which defines fair value, establishes a framework for measuring fair value under generally accepted
accounting principles in the United States, and expands disclosures about fair value measurements. The guidance requires fair value measurements be
classified and disclosed in one of the following three categories:
 
Level 1: Quoted prices (unadjusted) in active markets that are accessible at the measurement date for identical assets or liabilities.
Level 2: Observable prices that are based on inputs not quoted on active markets but corroborated by market data.
Level 3: Unobservable inputs which are supported by little or no market activity and values determined using pricing models, discounted cash flow
methodologies, or similar techniques, as well as instruments for which the determination of fair value requires significant judgment or estimation.
 
Fair value measurements are applied, when applicable, to determine the fair value of our long-lived assets and goodwill. We recorded non-cash impairment
charges as discussed further in Note 10. The fair value measurement of these assets is categorized as a Level 3 measurement as the valuation techniques
require the use of significant unobservable inputs.
 
Fair value measurements discussed herein are based upon certain market assumptions and pertinent information available to management as of and during
the years ended December 31, 2022 and 2021.
 
Fair Value of Financial Instruments
 
Financial instruments consist of cash and cash equivalents, accounts receivable, notes receivable, accounts payable, and short-term debt. The Company
determines the estimated fair value of such financial instruments presented in these financial statements using available market information and appropriate
methodologies. These financial instruments, except for short-term debt, are stated at their respective historical carrying amounts, which approximate fair
value due to their short-term nature. Short-term debt approximates market value based on similar terms available to the Company in the market place.
 
Carrying Value, Recoverability and Impairment of Long-Lived Assets
 
The Company has adopted Section 360-10-35 of the FASB ASC for its long-lived assets. Pursuant to ASC Paragraph 360-10-35-17, an impairment loss
shall be recognized only if the carrying amount of a long-lived asset (asset group) is not recoverable and exceeds its fair value. The carrying amount of a
long-lived asset (asset group) is not recoverable if it exceeds the sum of the undiscounted cash flows expected to result from the use and eventual
disposition of the asset (asset group). That assessment shall be based on the carrying amount of the asset (asset group) at the date it is tested for
recoverability. An impairment loss shall be measured as the amount by which the carrying amount of a long-lived asset (asset group) exceeds its fair value.
Pursuant to ASC Paragraph 360-10-35-20 if an impairment loss is recognized, the adjusted carrying amount of a long-lived asset shall be its new cost basis.
For a depreciable long-lived asset, the new cost basis shall be depreciated (amortized) over the remaining useful life of that asset. Restoration of a
previously recognized impairment loss is prohibited.
 
Pursuant to ASC Paragraph 360-10-35-21, the Company’s long-lived asset (asset group) is tested for recoverability whenever events or changes in
circumstances indicate that its carrying amount may not be recoverable. The Company considers the following to be some examples of such events or
changes in circumstances that may trigger an impairment review: (a) significant decrease in the market price of a long-lived asset (asset group); (b) a
significant adverse change in the extent or manner in which a long-lived asset (asset group) is being used or in its physical condition; (c) a significant
adverse change in legal factors or in the business climate that could affect the value of a long-lived asset (asset group), including an adverse action or
assessment by a regulator; (d) an accumulation of costs significantly in excess of the amount originally expected for the acquisition or construction of a
long-lived asset (asset group); (e) a current-period operating or cash flow loss combined with a history of operating or cash flow losses or a projection or
forecast that demonstrates continuing losses associated with the use of a long-lived asset (asset group); and (f) a current expectation that, more likely than
not, a long-lived asset (asset group) will be sold or otherwise disposed of significantly before the end of its previously estimated useful life. The Company
tests its long-lived assets for potential impairment indicators at least annually and more frequently upon the occurrence of such events.
 
Based on its assessments, the Company recorded no impairment charges on long lived assets for the years ended December 31, 2022 and 2021,
respectively.
 
Recently Issued and Adopted Accounting Standards
 
In October 2021, the FASB issued ASU 2021-08, "Accounting for Contract Assets and Contract Liabilities from Contracts with Customers" ("ASU 2021-
08"), which addresses diversity in practice related to the accounting for revenue contracts with customers acquired in a business combination. Under the
new guidance, the acquirer is required to apply Topic 606 to recognize and measure contract assets and contract liabilities in a business combination. The
effective date of the standard is for fiscal years beginning after December 15, 2022, including interim periods within those fiscal years, with early adoption
permitted. The Company adopted ASU 2021-08 on January 1, 2022. As a result of Management’s evaluation, the adoption of ASU 2021-08 did not have a
material impact on the financial statements.
 
In November 2021, the FASB issued ASU 2021-10, "Government Assistance (Topic 832)" ("ASU 2021-10"), which provides guidance on disclosing
government assistance. Under the new guidance, the Company is required to including the disclosure of (1) the types of assistance, (2) an entity's
accounting for the assistance, and (3) the effect of the assistance on the entity's financial statements. The effective date of the standard is for annual periods
beginning after December 15, 2021. The Company adopted ASU 2021-10 on January 1, 2022. As a result of Management’s evaluation, the adoption of
ASU 2021-10 did not have a material impact on the financial statements.
 

F-15



 

 
DESIGN REACTOR, INC. AND SUBSIDIARIES

NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS
FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021

 
Note 3 - Disaggregation of Revenue
 
Disaggregation of Revenue
 
The Company recognizes revenue when control is transferred of the promised products or services to its customers, in an amount that reflects the
consideration the Company expects to be entitled to in exchange for those products or services. The Company derives revenue from software as a service,
design and implementation services for its enterprise apps solutions systems, and professional services for work performed in conjunction with its systems.
 
Revenues consisted of the following (in thousands):
 
  For the Years Ended December 31,  
  2022   2021  
Recurring revenue         
Software   5,470   3,309 
Professional services   —   35 
Total recurring revenue  $ 5,470  $ 3,344 
         
Non-recurring revenue         
Hardware  $ 2  $ 38 
Software   4   4 
Professional services   2,994   2,982 
Total non-recurring revenue  $ 3,000  $ 3,024 
         
Total Revenue  $ 8,470  $ 6,368 
 
  For the Years Ended December 31,  
  2022   2021  
Revenue recognized at a point in time (1)  $ 6  $ 43 
Revenue recognized over time (2) (3)  $ 8,464  $ 6,325 
Total  $ 8,470  $ 6,368 
 
(1) Hardware and Software's performance obligation is satisfied at a point in time where when they are shipped to the customer.
 
(2) Professional services are also contracted on the fixed fee and time and materials basis. Fixed fees are paid monthly, in phases, or upon acceptance of
deliverables. The Company has elected the practical expedient to recognize revenue for the right to invoice because the Company’s right to consideration
corresponds directly with the value to the customer of the performance completed to date, in which revenue is recognized over time.
 
(3) Software As A Service Revenue's performance obligation is satisfied evenly over the service period using a time-based measure because the Company
is providing continuous access to its service and service is recognized overtime.
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Note 4 - Visualix Acquisition
 
On April 23, 2021 (the “Closing Date”), the Company entered a certain asset purchase agreement by and among the Company, Visualix GmbH i.L. (the
“Visualix”), Darius Vahdat-Pajouh and Michal Bucko (each, a “Founder,” and collectively, the “Founders”), and Future Energy Ventures Management
GmbH (“FEVM”). Prior to the Closing Date, Visualix owned and operated certain computer vision, robust localization, large-scale navigation, mapping,
and 3D reconstruction technologies (collectively, the “Underlying Technology”). In accordance with the terms of the asset purchase agreement, the
Company purchased from Visualix the entirety of its assets consisting primarily of intellectual property including the underlying technology. Additionally,
the Company purchased certain patent applications related to the underlying technology from FEVM. The Company acquired Visualix to rapidly advance
its 3D mapping and to add augmented reality and computer vision capabilities to the Company’s product and product/engineering teams.
 
In consideration of the transactions (the “Consideration”) contemplated by the Asset Purchase Agreement, the Company:
 

1. remitted a cash payment in the amount of Fifty Thousand Euros (EUR €50,000) to Visualix
2. issued 4,224 shares of Parent's Common Stock to Visualix; and
3. issued 704 to shares of Parent's Common Stock to FEVM.

 
The asset purchase agreement includes customary representations and warranties, as well as certain covenants, including, inter alia, that the Founders are
hired as employees of Inpixon GmbH and Visualix and the Founders shall not, for a period of two (2) years following the Closing Date, directly or
indirectly, compete with the Company in the sectors of Mapping and Localization Technology (as defined in the asset purchase agreement).
 
The following table represents the purchase price (in thousands).
 
Cash  $ 61 
Stock (4,928 common stock shares at $87.00 per share)   429 
Total Purchase Price  $ 490 
 
Assets Acquired (in thousands):
 
Developed Technology  $ 429 
Non-compete Agreements   61 

Total Purchase Price  $ 490 
 
Note 5 - CXApp Acquisition
 
On April 30, 2021, the Company acquired Design Reactor, Inc. (“CXApp”) which enables corporate enterprise organizations to provide a custom-branded,
location-aware employee app focused on enhancing the workplace experience and hosting virtual and hybrid events. An important aspect of the Company’s
strategy towards delivering a comprehensive enterprise apps offering required direct engagement with the end-user through an app. With the CXApp
acquisition, the Company was able to establish that direct engagement, eliminating the need for a third part app developer partner. The transaction was
attractive to the Company because it would complete its strategic vision to have the most comprehensive suite of enterprise apps solutions, was anticipated
to be accretive to earnings and revenue, increase the Company’s average selling price and result in the acquisition of several marquee customers. In
exchange for the aggregate purchase price of $32.1 million, the Company acquired all of the outstanding capital of the CXApp, incorporated in the State of
California. The price was subject to certain post-closing adjustments based on actual working capital as of the closing as described in the stock purchase
agreement. The goodwill of $15.3 million arising from the acquisition consists of an acquired workforce, as well as synergies and economies of scale
expected from combined operations of Inpixon and the CXApp.
 
The following table represents the purchase price (in thousands).
 
Cash  $ 22,132 
Stock (117,994 common stock shares of the Parent at $84.75 per share)   10,000 
Total Purchase Price  $ 32,132 
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In relation to the cash payment, Inpixon retained $4.9 million of Holdback Funds from the Purchase Price to secure the Seller's obligations under the stock
purchase agreement, with any unused portion of the Holdback Funds to be released to the Seller on the date that is 18 months after the Closing Date. In
addition, to the Holdback Funds, the Company is to pay various costs to third parties on the Seller's behalf. These costs consisted of Seller transaction
expenses, option payouts, bonus payouts, and miscellaneous accrued expenses. The Company retained cash for these future payments and recorded these
future payments in Acquisition Liability on the closing date of the Acquisition. During the measurement period the holdback funds was adjusted by $0.2
million to account for work capital adjustments. The following represents the amounts that were recorded to Acquisition Liability (in thousands):
 
  Acquisition Liability  
Current     
Option payout  $ 296 
Bonus payout   34 
Seller transaction expenses   72 
Miscellaneous accrued expenses   174 

Total current  $ 576 
     
Noncurrent     
Option payout  $ 493 
Bonus payout   57 
Holdback funds   4,875 

Total noncurrent   5,425 
   6,001 
Less adjustment to holdback funds due to measurement period adjustment   (209)
Less payments made during the year ended December 31, 2021   (460)
Less payments made during the year ended December 31, 2022   (5,135)

Total acquisition liability  $ 197 
 
In connection with the Acquisition, the Company was to pay an additional amount up to $12.5 million to certain select sellers of CXApp shares (payable in
shares of the Parent’s common stock based on a per share price of $1.13, subject to stockholder approval) in contingent earnout payments subject to
CXApp meeting certain revenue targets on the one year anniversary of the Acquisition date. (the "Earnout Payment"). The Earnout Payment was subject to
and conditioned upon each individual select seller's continued active employment or service with the Company at the time of the earnout payment date. The
Earnout Payment was treated as post-combination compensation expense.
 
On December 30, 2021, the Company entered into an Amendment to Stock Purchase Agreement (the "Amendment"), with the sellers' representative,
pursuant to which the parties to the Purchase Agreement agreed to (i) amend the amount of the earnout target from $8.3 million to $4.2 million; (ii) amend
the duration of the earnout period from the period of the closing date through twelve month anniversary to the closing date to the period from the closing
date through December 31, 2021; and (iii) eliminate the sellers' representative's right to accelerate the Earnout Payment upon a sale or change of control of
the Company.
 
The Company evaluated the Amendment noting the Amendment accelerated expense related to the Earnout Payment. The Company recorded $6.5 million
of this expense for the year ended December 31, 2021 which is included in the General and Administrative costs of the combined statements of operations.
 
The Acquisition is being accounted for as a business combination in accordance with ASC 805 Business Combinations. The Company has determined the
fair values of the assets acquired and liabilities assumed in the Acquisition.
 
The Company has made an allocation of the purchase price of the Acquisition to the assets acquired and the liabilities assumed as of the purchase date. The
following table summarizes the purchase price allocations relating to the Acquisition (in thousands):
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  Fair Value Allocation  
Assets acquired:     
Cash and cash equivalents  $ 1,153 
Trade and other receivables   1,626 
Prepaid expenses and other current assets   68 
Property, plant, and equipment   6 
Tradename   2,170 
Developed technology   8,350 
Customer relationships   5,020 
Non-compete agreements   2,690 
Goodwill   15,306 

Total assets acquired  $ 36,389 
     
Liabilities assumed:     
Accounts payable  $ 203 
Deferred revenue   1,319 
Accrued expenses and other liabilities   116 
Deferred tax liability   2,591 
Other tax liability, noncurrent   28 

Total liabilities assumed   4,257 
Estimated fair value of net assets acquired:  $ 32,132 

 
The value of the intangibles and goodwill were calculated by a third party valuation firm based on projections and financial data provided by management
of the Company. The assets were valued using a combination of multi period-excess-earnings methodologies, a relief from royalty approach, a discounted
cash flow approach and present value of cash flows approach. The goodwill represents the excess fair value after the allocation to the intangibles. The
calculated goodwill is not tax deductible for tax purposes.
 
Total acquisition-related costs for the Acquisition incurred during the year ended December 31, 2021 was approximately $0.5 million and is included in
acquisition-related costs in the Company’s Statements of Operations. The below table details the acquisition-related costs for the Acquisition (in
thousands):
 
Accounting fees  $ 115 
Legal fees   389 

Total acquisition costs  $ 504 
 
On March 3, 2022, we entered into a Second Amendment to that certain Stock Purchase Agreement, dated as of April 30, 2021 (the CXApp Stock Purchase
Agreement"), by and among the Company, Design Reactor, Inc. (the "CXApp") and the holders of the outstanding capital stock of CXApp (the "Sellers")
with the Sellers' Representative (as defined in the CXApp Stock Purchase Agreement), pursuant to which the parties agreed that withholding taxes payable
by certain of the Sellers, as applicable, in connection with the issuance of the Earnout Shares (as defined in the CXApp Purchase Agreement) would be
offset up to the aggregate amount payable to such Seller by the Company from the Holdback Amount (as defined in the CXApp Purchase Agreement) and
the Holdback Amount would be reduced by an equal amount. On March 3, 2022, the Company issued 144,986 shares of the Parent's common stock to the
Sellers in connection with the satisfaction of the Earnout Payment (as defined in the CXApp Purchase Agreement). The fair market value of the Earnout
Shares issued of $3.7 million was lower than the fair market value of the Earnout Shares as of December 31, 2021 of $6.5 million, and therefore the
Company recorded a benefit of $2.8 million for the year ended December 31, 2022, which is included in the General and Administrative costs of the
combined statements of operations.
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Note 6 - Proforma Financial Information
 
Design Reactor Proforma Financial Information
 
The following unaudited proforma financial information presents the combined results of operations of the Company and Design Reactor for the year
ended December 31, 2021, as if the acquisitions had occurred as of the beginning of the first period presented instead of on April 30, 2021 for Design
Reactor. The proforma information does not necessarily reflect the results of operations that would have occurred had the entities been a single company
during those periods.
 
The proforma financial information for Visualix has not been presented as it is deemed immaterial.
 
The proforma financial information for the Company and Design Reactor is as follows (in thousands):
 

  
For the Year Ended

December 31,  
  2021  
Revenues  $ 8,218 
Net loss  $ (42,586)
 
Note 7 - Inventory
 
Inventory as of December 31, 2022 and 2021 consisted of the following (in thousands):
 
  As of December 31,  
  2022   2021  
Finished goods   —   11 
Total Inventory   —   11 
 
Note 8 - Property and Equipment, net
 
Property and equipment as of December 31, 2022 and 2021 consisted of the following (in thousands):
 
  As of December 31,  
  2022   2021  
Computer and office equipment  $ 992  $ 938 
Furniture and fixtures   185   180 
Leasehold improvements   28   30 
Software   8   26 
Total   1,213   1,174 
Less: accumulated depreciation and amortization   (1,011)   (943)
         
Total Property and Equipment, Net  $ 202  $ 231 
 
Depreciation and amortization expense were approximately $0.1 million and $0.1 million for the years ended December 31, 2022 and 2021, respectively.
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Note 9 - Software Development Costs, net
 
Capitalized software development costs as of December 31, 2022 and 2021 consisted of the following (in thousands):
 
  As of December 31,  
  2022   2021  
Capitalized software development costs  $ 2,680  $ 2,374 
Accumulated amortization   (2,193)   (1,726)
Software development costs, net  $ 487  $ 648 
 
The weighted average remaining amortization period for the Company’s software development costs is 1.8 years.
 
Amortization expense for capitalized software development costs was approximately $0.5 million and $0.4 million for the years ended December 31, 2022
and 2021.
 
Future amortization expense on the computer software is anticipated to be as follows (in thousands):
 
For the Years Ending December 31,  Amount  
2023  $ 300 
2024   112 
2025   75 
Total  $ 487 
 
Note 10 - Goodwill and Intangible Assets
 
The Company reviews goodwill for impairment on a reporting unit basis on December 31 of each year and whenever events or changes in circumstances
indicate the carrying value of goodwill may not be recoverable. The Company’s significant assumptions in these analyses include, but are not limited to,
project revenue, the weighted average cost of capital, the terminal growth rate, derived multiples from comparable market transactions and other market
data. The Company's goodwill balance and other assets with indefinite lives were evaluated for potential goodwill impairment on a reporting unit basis
during the period ended June 30, 2022 as certain indications on a qualitative and a quantitative basis were identified that an impairment exists as of the
reporting date primarily from a sustained decrease in the Parent's stock price.
 
The Company utilized a mix of both the income and market approaches in determining the fair value of the reporting unit. The Company noted that 50%
weight was attributed to the income approach and 50% was attributed to the market approach. During the year ended December 31, 2022, the Company
recognized approximately $5.5 million of goodwill impairment on Jibestream and CXApp. During the year ended December 31, 2021, the Company
recognized $11.9 million of goodwill impairment on Locality, Jibestream and CXApp. As of December 31, 2022, the Company's cumulative goodwill
impairment charges were approximately $17.4 million of goodwill impairment on Locality, Jibestream and CXApp.
 
The following table summarizes the changes in the carrying amount of Goodwill for the years ended December 31, 2022 and 2021 (in thousands):
 
Acquisition  Locality   Jibestream   CXApp   Total  
Balance as of January 1, 2021  $ 672  $ 1,463  $ —  $ 2,135 
Goodwill additions through acquisitions   —   —   17,432   17,432 
Goodwill impairment   (689)   (967)   (10,240)   (11,896)
Exchange rate fluctuation at Valuation Measurement Period
Adjustments (A)   —   —   (2,126)   (2,126)
Exchange rate fluctuation at December 31, 2021   17   (16)   —   1 
Balance as of January 1, 2022  $ —  $ 480  $ 5,066  $ 5,546 
Goodwill impairment   —   (474)   (5,066)   (5,540)
Exchange rate fluctuation at December 31, 2022   —   (6)   —   (6)
Balance as of December 31, 2022  $ —  $ —  $ —  $ — 
 
(A) During the fourth quarter of 2021, the Company finalized valuations for of the assets acquired and liabilities assumed related to the second quarter
2021 CXApp acquisition and adjusted provisional amounts as follows:
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a. The Company increased the provisional fair value of deferred taxes by $1.9 million with a corresponding decrease to goodwill.

 
b. The Company finalized the purchase price allocation and working capital balance by $0.2 million, which resulted in a corresponding decrease to

goodwill.
 
Intangible assets at December 31, 2022 and 2021 consisted of the following (in thousands):
 

  
Gross Carrying Amount 

December 31,   
Accumulated Amortization 

December 31,   
Remaining Weighted
Average Useful Life  

  2022   2021   2022   2021     
Trade Name/Trademarks  $ 2,183  $ 2,183  $ (725)  $ (290)   3.37 
Customer Relationships   6,401   6,493   (1,765)   (909)   5.44 
Developed Technology   15,179   15,479   (3,398)   (1,909)   8.46 
Non-compete Agreements   3,150   3,635   (1,736)   (1,214)   1.52 
Totals  $ 26,913  $ 27,790  $ (7,624)  $ (4,322)     
 
Aggregate Amortization Expense:
 
Aggregate amortization expense for the years ended December 31, 2022 and 2021 was $3.9 million and $3.0 million, respectively.
 
Future amortization expense on intangibles assets is anticipated to be as follows (in thousands):
 
For the Years Ending December 31,  Amount  
2023   3,825 
2024   3,162 
2025   2,833 
2026   2,432 
2027   2,172 
2028 and thereafter   4,865 
Total  $ 19,289 
 
Note 11 - Deferred Revenue
 
Deferred revenue as of December 31, 2022 and 2021 consisted of the following (in thousands):
 
  As of December 31,  
  2022   2021  
Deferred Revenue         
Maintenance agreements  $ 1,937  $ 2,524 
Service agreements   225   622 
Total Deferred Revenue  $ 2,162  $ 3,146 
 
The fair value of the deferred revenue approximates the services to be rendered.
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Note 12 - Accrued Liabilities
 
Accrued liabilities as of December 31, 2022 and December 31, 2021 consisted of the following (in thousands):
 
  As of December 31,  
  2022   2021  
Accrued compensation and benefits  $ 586  $ 7,101 
Accrued bonus and commissions   422   340 
Accrued rent   559   388 
Accrued other   83   11 
Accrued sales and other indirect taxes payable   86   7 
  $ 1,736  $ 7,847 
 
Note 13 - Stock Award Plans and Stock-Based Compensation
 
To calculate the stock-based compensation resulting from the issuance of options and restricted stock Parent uses the Black-Scholes option pricing model,
which is affected by Parent's fair value of its stock price as well as assumptions regarding a number of subjective variables. These variables include, but are
not limited to, Parent's expected stock price volatility over the term of the awards, and actual and projected employee stock option exercise behaviors.
 
Employee Stock Options
 
During the year ended December 31, 2021, a total of 46,167 of stock options for the purchase of Parent's common stock were granted to employees and
directors of the Company. These options are 100% vested or vest pro-rata over 12, 24 or 36 months, have a life of 10 years and an exercise price between
$77.25 and $137.25 per share. The stock options were valued using the Black-Scholes option valuation model and the fair value of the awards was
determined to be approximately $1.5 million. The fair value of the common stock as of the grant date was determined to be between $77.25 and $137.25
per share.
 
During the year ended December 31, 2022, a total of 57,099 of stock options for the purchase of Parent's common stock were granted to employees of the
Company. These options are 100% vested or vest pro-rata over 12, 24 or 36 months, have a life of 10 years and an exercise price between $33.00 and
$39.75 per share. The stock options were valued using the Black-Scholes option valuation model and the fair value of the awards was determined to be
approximately $0.8 million. The fair value of the common stock as of the grant date was determined to be between $11.70 and $13.88 per share.
 
During the year ended December 31, 2022 and 2021, the Company recorded a charge of approximately $1.28 million and $0.87 million, respectively, for
the amortization of employee stock options (not including restricted stock awards), which is included in the general and administrative section of the
combined statement of operations.
 
As of December 31, 2022, the fair value of non-vested options totaled approximately $0.5 million, which will be amortized to expense over the weighted
average remaining term of 0.77 years.
 
The fair value of each employee option grant is estimated on the date of the grant using the Black-Scholes option-pricing model. Key weighted-average
assumptions used to apply this pricing model during the years ended December 31, 2022 and 2021 were as follows:
 
   For the Years Ended December 31,  
   2022    2021  
Risk-free interest rate   1.50% - 1.76%    0.59% - 1.26%  
Expected life of option grants   5 years    5 years  
Expected volatility of underlying stock   37.24% - 37.45%    37.21% - 38.15%  
Dividends assumption  $ —  $ — 
 

F-23



 

 
DESIGN REACTOR, INC. AND SUBSIDIARIES

NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS
FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021

 
Note 13 - Stock Award Plans and Stock-Based Compensation (continued)
 
Restricted Stock Awards
 
On February 19, 2021, the Company granted 29,000 restricted stock awards to employees of the Company. These stock awards vest either 25% on the
Grant Date and 25% on each one year anniversary of Grant Date or 50% on Grant Date and 50% on the one year anniversary. In accordance with the terms
of the restricted stock award agreements 4,728 shares of common stock underlying the awards were withheld by the Company in satisfaction of the
employee portion of the payroll taxes required to paid in connection with the grant of such awards.
 
On February 19, 2022, 5,717 shares of Parent's common stock issued in connection with Parent's restricted stock grants were forfeited for employee taxes.
 
During the years ended December 31, 2022 and 2021 the Company recorded a charge of approximately $0.36 million and $3.25 million, respectively,for
the amortization of vested restricted stock awards.
 
Note 14 - Income Taxes -
 
The domestic and foreign components of loss before income taxes for the years ended December 31, 2022 and 2021 are as follows (in thousands):
 

  
For the Years Ended

December 31,  
  2022   2021  
Domestic  $ (21,771)  $ (37,909)
Foreign   (7,251)   (6,593)
         
Loss from Continuing Operations before Provision for Income Taxes  $ (29,022)  $ (44,502)
 
The income tax provision (benefit) for the years ended December 31, 2022 and 2021 consists of the following (in thousands):
 

  
For the Years Ended 

December 31,  
  2022   2021  
Foreign       
Current  $ 152  $ 64 
Deferred   (1,533)   314 
U.S. federal         
Current   —   — 
Deferred   (2,697)   (5,413)
State and local         
Current   3   2 
Deferred   (743)   (461)
   (4,818)   (5,494)
Change in valuation allowance   4,971   2,967 
         
Income Tax Expense/(Benefit)  $ 153  $ (2,527)
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The reconciliation between the U.S. statutory federal income tax rate and the Company’s effective rate for the years ended December 31, 2022 and 2021 is
as follows:
 
  For the Years Ended December 31,  
  2022   2021  
U.S. federal statutory rate   21.0%   21.00%
State income taxes, net of federal benefit   2.01%   0.82%
Incentive stock options   (0.16)%  (0.12)%
162(m) Compensation Limit   —%   (0.32)%
Goodwill impairment loss   (4.00)%  (4.83)%
US-Foreign income tax rate difference   1.02%   0.86%
Other permanent items   (1.01)%  (1.10)%
Provision to return adjustments   (1.29)%  (0.33)%
Deferred only adjustment   (0.91)%  (3.64)%
Other   (0.06)%  —%
Change in valuation allowance   (17.13)%  (6.67)%
Effective Rate   (0.53)%  5.67%
 
As of December 31, 2022 and 2021, the Company’s deferred tax assets consisted of the effects of temporary differences attributable to the following:
 
  As of December 31,  
(in 000s)  2022   2021  
Deferred Tax Asset         
Net operating loss carryovers  $ 17,038  $ 14,142 
Stock based compensation   549   936 
Research credits   123   131 
Accrued compensation   49   46 
Fixed assets   22   38 
Other   1,328   400 
         
Total Deferred Tax Asset   19,109   15,693 
Less: valuation allowance   (14,403)   (9,758)
         
Deferred Tax Asset, Net of Valuation Allowance  $ 4,706  $ 5,935 
 
  As of December 31,  
Deferred Tax Liabilities  2022   2021  
Intangible assets  $ (4,386)  $ (5,396)
Fixed assets   (13)   (16)
Other   (177)   (152)
Capitalized research   (127)   (112)
Total deferred tax liabilities   (4,703)   (5,935)
         
Net Deferred Tax Asset (Liability)  $ 3  $ — 
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At December 31, 2022, the Company did not have any undistributed earnings of our foreign subsidiaries. As a result, no additional income or withholding
taxes have been provided for. The Company does not anticipate any impacts of the global intangible low taxed income (“GILTI”) and base erosion anti-
abuse tax (“BEAT) and as such, the Company has not recorded any impact associated with either GILTI or BEAT.
 
In accordance with Section 382 of the Internal Revenue Code, deductibility of the Company’s NOL carryover is subject to an annual limitation in the event
of a change of control, as defined by the regulations. The Company performed an analysis to determine the annual limitation as a result of the changes in
ownership that occurred during 2021 and 2022. Based on the Company’s analysis, no ownership changes occurred during 2021. A change in ownership did
occur in March of 2022. The NOL available to offset future taxable income after the 2022 ownership change is approximately $44.5 million. The NOLs
were generated after 2017, have an indefinite life, and do not expire.
 
As of December 31, 2022 and 2021, Inpixon Canada, which was acquired on April 18, 2014 as part of the AirPatrol Merger Agreement, had approximately
$24.6 million and $20.9 million, respectively, of Canadian NOL carryovers available to offset future taxable income. These NOLs, if not utilized, begin
expiring in the year 2023. The NOLs as of December 31, 2022 include Jibestream, which was acquired on August 15, 2019 and amalgamated with Inpixon
Canada effective January 1, 2020.
 
As of December 31, 2022, Inpixon Philippines, Inc, which was organized on April 12, 2022, had approximately $0.1 million of Philippine NOL carryovers
available to offset future taxable income. These NOLs, if not utilized, begin expiring in the year 2026.
 
Deferred income taxes reflect the net tax effects of temporary differences between the carrying amounts of assets and liabilities for financial reporting
purposes and the amounts used for income tax purposes. In assessing the realization of deferred tax assets, management considers, whether it is “more
likely than not”, that some portion or all of the deferred tax assets will not be realized. The ultimate realization of deferred tax assets is dependent upon the
generation of future taxable income during the periods in which temporary differences representing net future deductible amounts become deductible. At
December 31, 2022, deferred income tax are included in other assets in the accompanying combined balance sheet.
 
ASC 740, “Income Taxes” requires that a valuation allowance be established when it is “more likely than not” that all, or a portion of, deferred tax assets
will not be realized. A review of all available positive and negative evidence needs to be considered, including the scheduled reversal of deferred tax
liabilities, projected future taxable income, and tax planning strategies. After consideration of all the information available, management believes that
uncertainty exists with respect to future realization of its deferred tax assets with respect to Inpixon, Inpixon Canada, and Inpixon Philippines and has,
therefore, established a full valuation allowance as of December 31, 2022 and 2021. As of December 31, 2022 and 2021, the change in valuation allowance
was $4.6 million and $3.0 million, respectively.
 
ASC 740 also clarifies the accounting for uncertainty in income taxes recognized in an enterprise’s financial statements and prescribes a recognition
threshold and measurement process for financial statement recognition and measurement of a tax position taken or expected to be taken in a tax return. For
those benefits to be recognized, a tax position must be more likely than not to be sustained upon examination by taxing authorities. ASC 740 also provides
guidance on de-recognition, classification, interest and penalties, accounting in interim periods, disclosure and transition. The Company is required to file
income tax returns in the United States (federal), Canada, India, Philippines, and in various state jurisdictions in the United States. Based on the Company’s
evaluation, it has been concluded that there are no material uncertain tax positions requiring recognition in the Company’s combined financial statements
for the years ended December 31, 2022 and 2021.
 
The Company’s policy for recording interest and penalties associated with unrecognized tax benefits is to record such interest and penalties as interest
expense and as a component of income tax expense. There were no amounts accrued for interest or penalties for the years ended December 31, 2022 and
2021. Management does not expect any material changes in its unrecognized tax benefits in the next year.
 
The Company operates in multiple tax jurisdictions and, in the normal course of business, its tax returns are subject to examination by various taxing
authorities. Such examinations may result in future assessments by these taxing authorities. The Company is subject to examination by U.S. tax authorities
beginning with the year ended December 31, 2017. In general, the Canadian Revenue Authority may reassess taxes four years from the date the original
notice of assessment was issued. The tax years that remain open and subject to Canadian reassessment are 2018 – 2022. The tax years that remain open and
subject to India reassessment are tax years beginning March 31, 2017. In general, Philippine Tax Commissioner may reassess taxes three years from the
date the original notice of assessment was issued. The tax years that remain open and subject to Philippine reassessment are 2022.
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Note 15 - Credit Risk, Concentrations, and Segment Reporting
 
Financial instruments that subject the Company to credit risk consist principally of trade accounts receivable and cash and cash equivalents. The Company
performs certain credit evaluation procedures and does not require collateral for financial instruments subject to credit risk. The Company believes that
credit risk is limited because the Company routinely assesses the financial strength of its customers and, based upon factors surrounding the credit risk of
its customers, establishes an allowance for uncollectible accounts and, consequently, believes that its accounts receivable credit risk exposure beyond such
allowances is limited.
 
The Company maintains cash deposits with financial institutions, which, from time to time, may exceed federally insured limits. Cash is also maintained at
foreign financial institutions for its Canadian and Philippines subsidiaries and its majority-owned India subsidiary. Cash in foreign financial institutions as
of December 31, 2022 and 2021 was immaterial. The Company has not experienced any losses and believes it is not exposed to any significant credit risk
from cash.
 
The following table sets forth the percentages of revenue derived by the Company from those customers, which accounted for at least 10% of revenues
during the years ended December 31, 2022 and 2021 (in thousands):
 

  
For the Year Ended
December 31, 2022   

For the Year Ended 
December 31, 2021  

  $   %   $   %  
Customer A   961   11%  760   12%
 
As of December 31, 2022, Customer D represented approximately 26%, Customer B represented approximately 16%, and Customer E represented
approximately 14% of total accounts receivable. As of December 31, 2021, Customer A represented approximately 17%, Customer B represented
approximately 14%, and Customer C represented approximately 10% of total accounts receivable.
 
As of December 31, 2022, one vendor represented approximately 21% of total gross accounts payable. Purchases from this vendor during the year ended
December 31, 2022 was $0.7 million. As of December 31, 2021, two vendors represented approximately 23% of total gross accounts payable. Purchases
from these vendors during the year ended December 31, 2021 was $0.1 million.
 
For the year ended December 31, 2022, one vendor represented approximately 28% of total purchases. For the year ended December 31, 2021, two vendors
represented approximately of 53% total purchases.
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Note 16 - Foreign Operations
 
The Company’s operations are located primarily in the United States, Canada, Philippines and India. Revenues by geographic area are attributed by country
of domicile of our subsidiaries. The financial data by geographic area are as follows (in thousands):
 

  
United
States   Canada   India   Philippines   Eliminations  Total  

For the Year Ended December 31, 2022:                         
Revenues by geographic area  $ 7,011  $ 2,061  $ 1,345  $ 166  $ (2,113)  $ 8,470 
Operating income (loss) by geographic area  $ (22,358)  $ (7,163)  $ 569  $ (96)  $ 23  $ (29,025)
Net income (loss) by geographic area  $ (21,774)  $ (7,769)  $ 467  $ (99)  $ —  $ (29,175)
                         
For the Year Ended December 31, 2021:                         
Revenues by geographic area  $ 4,651  $ 2,638  $ 1,211  $ —  $ (2,132)  $ 6,368 
Operating income (loss) by geographic area  $ (38,345)  $ (6,456)  $ 295  $ —  $ 3  $ (44,503)
Net income (loss) by geographic area  $ (35,320)  $ (6,882)  $ 227  $ —  $ —  $ (41,975)
                         
As of December 31, 2022:                         
Identifiable assets by geographic area  $ 85,183  $ 5,484  $ 228  $ 415  $ (62,030)  $ 29,280 
Long lived assets by geographic area  $ 15,558  $ 4,788  $ 98  $ 215  $ —  $ 20,659 
Goodwill by geographic area  $ —  $ —  $ —  $ —  $ —  $ — 
                         
As of December 31, 2021:                         
Identifiable assets by geographic area  $ 89,500  $ 7,191  $ 331  $ —  $ (58,532)  $ 38,490 
Long lived assets by geographic area  $ 19,033  $ 5,864  $ 173  $ —  $ —  $ 25,070 
Goodwill by geographic area  $ 5,066  $ 480  $ —  $ —  $ —  $ 5,546 
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Note 17 - Leases
 
The Company has operating leases for administrative offices in Canada, India and Philippines.
 
The Company entered into two new operating leases for its administrative office in Hyderabad, India and Manila, Philippines. The Hyderabad, India and
Manila, Philippines office lease expires on March 25, 2025 and May 14, 2025, respectively.
 
The Company has no other operating or financing leases with terms greater than 12 months.
 
Right-of-use assets is summarized below (in thousands):
 

  

As of
December 31,

2022   

As of
December 31,

2021  
Hyderabad, India Office   342   359 
Coquitlam, Canada Office   —   97 
Toronto, Canada Office   565   949 
Manila, Philippines   247   — 
Less accumulated amortization   (473)   (682)
Right-of-use asset, net  $ 681  $ 723 
 
Lease expense for operating leases recorded in the balance sheet is included in operating costs and expenses and is based on the future minimum lease
payments recognized on a straight-line basis over the term of the lease plus any variable lease costs. Operating lease expenses, inclusive of short-term and
variable lease expenses, recognized in our combined statement of operations for the period ended December 31, 2022 and 2021 was $0.6 million and $0.6
million, respectively.
 
During the years ended December 31, 2022 and 2021, the Company recorded $0.4 million and $0.4 million, respectively, as rent expense to the right-of-use
assets.
 
Lease liability is summarized below (in thousands):
 

  
As of December 31,

2022   
As of December 31,

2021  
Total lease liability  $ 710  $ 744 
Less: short term portion   (266)   (213)
Long term portion  $ 444  $ 531 
 
Maturity analysis under the lease agreement is as follows (in thousands):
 
Year ending December 31, 2023  $ 311 
Year ending December 31, 2024   247 
Year ending December 31, 2025   169 
Year ending December 31, 2026   57 
Year ending December 31, 2027   — 
Total  $ 784 
Less: Present value discount   (74)
Lease liability  $ 710 
 
Operating lease liabilities are based on the net present value of the remaining lease payments over the remaining lease term. In determining the present
value of lease payments, the Company used its incremental borrowing rate based on the information available at the date of adoption of ASC Topic 842. As
of December 31, 2022, the weighted average remaining lease term is 2.82 and the weighted average discount rate used to determine the operating lease
liabilities was 8.0%.
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Note 18 - Restructuring Activities
 
On September 21, 2022, the Company informed its employees that it was taking steps to streamline its operations and conserve cash resources. These steps
included layoffs, which reduced the Company's global employee headcount by approximately 19%. The layoffs resulted in one-time expenses of
approximately $0.7 million which consisted of severance payouts to terminated employees and outplacement service expenses for the year ended
December 31, 2022. These expenses were included in the Company's total operating expenses on the Combined Statements of Operations with the unpaid
restructuring costs included in accrued liabilities in the Combined Balance Sheets.
 
The Company recorded a Restructuring costs payable for costs incurred related to the restructuring activities noted above for costs incurred but not yet paid
as of December 31, 2022. A summary of the activity for the year ended December 31, 2022, is included below (in thousands):
 
Restructuring costs payable - January 1, 2022  $ — 
Restructuring costs incurred   676 
Restructuring costs paid   624 
Restructuring costs payable - December 31, 2022  $ 52 
 
Note 19 Commitments and Contingencies
 
Litigation
 
Certain conditions may exist as of the date the financial statements are issued which may result in a loss to the Company, but which will only be resolved
when one or more future events occur or fail to occur. The Company assesses such contingent liabilities, and such assessment inherently involves an
exercise of judgment. In assessing loss contingencies related to legal proceedings that are pending against the Company, or unasserted claims that may
result in such proceedings, the Company evaluates the perceived merits of any legal proceedings or unasserted claims, as well as the perceived merits of the
amount of relief sought or expected to be sought therein.
 
If the assessment of a contingency indicates that it is probable that a material loss has been incurred and the amount of the liability can be estimated, then
the estimated liability would be accrued in the Company’s financial statements. If the assessment indicates that a potentially material loss contingency is
not probable, but is reasonably possible, or is probable but cannot be estimated, then the nature of the contingent liability and an estimate of the range of
possible losses, if determinable and material, would be disclosed.
 
Loss contingencies considered remote are generally not disclosed, unless they involve guarantees, in which case the guarantees would be disclosed. There
can be no assurance that such matters will not materially and adversely affect the Company’s business, financial position, and results of operations or cash
flows.
 
Note 20 - Subsequent Events
 
Spin-Off of Enterprise Apps Business
 
On September 25, 2022, a Merger agreement, was entered into by and among Inpixon, KINS , CXApp , and KINS Merger Sub, pursuant to which KINS
acquired Inpixon’s enterprise apps business (including its workplace experience technologies, indoor mapping, events platform, augmented reality and
related business solutions) (the “Enterprise Apps Business”) in exchange for the issuance of shares of KINS capital stock valued at $69 million (the
“Business Combination”). The transaction closed on March 14, 2023.
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DESIGN REACTOR, INC. AND SUBSIDIARIES

NOTES TO COMBINED CARVE-OUT FINANCIAL STATEMENTS
FOR THE YEARS ENDED DECEMBER 31, 2022 AND 2021

 
Immediately prior to the Merger and pursuant to a Separation and Distribution Agreement, dated as of September 25, 2022, among KINS, Inpixon, CXApp
and Design Reactor, (the “Separation Agreement”), and other ancillary conveyance documents, Inpixon, among other things and on the terms and subject to
the conditions of the Separation Agreement, transferred the Enterprise Apps Business, including certain related subsidiaries of Inpixon, including Design
Reactor, to CXApp (the "Reorganization"). Following the Reorganization, Inpixon distributed 100% of the common stock of CXApp, par value $0.00001,
to certain holders of Inpixon securities as of the record date (the “Spin-Off”).
  
Immediately following the Spin-Off, in accordance with and subject to the terms and conditions of the Merger Agreement, Merger Sub merged with and
into CXApp (the “Merger”), with CXApp continuing as the surviving company and as a wholly-owned subsidiary of KINS.
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Exhibit 99.2
 

UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL INFORMATION
 

The following unaudited pro forma condensed combined financial information presents the combination of the financial information of KINS and
CXApp adjusted to give effect to the Business Combination and related transactions. The following unaudited pro forma condensed combined financial
information has been prepared in accordance with Article 11 of Regulation S-X. Defined terms included below have the same meaning as terms defined
and included in the prospectus.
 

The historical financial information of KINS was derived from the audited financial statements of KINS as of and for the year ended
December 31, 2022. The historical financial information of CXApp was derived from the audited combined carve-out financial statements of Design
Reactor and subsidiaries as of and for the year ended December 31, 2022, included elsewhere in this Report. Such unaudited pro forma financial
information has been prepared on a basis consistent with the financial statements of KINS and Design Reactor and subsidiaries, respectively. This
information should be read together with the financial statements of KINS and Design Reactor and subsidiaries and related notes, the sections titled “KINS’
Management’s Discussion and Analysis of Financial Condition and Results of Operations” and “Management’s Discussion and Analysis of Financial
Condition and Results of Operations of Design Reactor, Inc and Subsidiaries” and other information included in the prospectus and this Report, as
applicable.
 

The Business Combination will be accounted for using the acquisition method (as a forward merger), with goodwill and other identifiable
intangible assets recorded in accordance with GAAP, as applicable. Under this method of accounting, CXApp is treated as the “acquired” company for
financial reporting purposes. KINS has been determined to be the accounting acquirer because KINS maintains control of the Board of Directors and
management of the combined company. For accounting purposes, the acquirer is the entity that has obtained control of another entity and, thus,
consummated a business combination. Under the acquisition method of accounting (as a forward merger), KINS’ assets and liabilities will be recorded at
carrying value and the assets and liabilities associated with CXApp will be recorded at estimated fair value as of the acquisition date. The excess of the
purchase price over the estimated fair values of the net assets acquired, if applicable, will be recognized as goodwill. The process of valuing the net assets
of CXApp immediately prior to the merger for purposes of presentation within this unaudited pro forma condensed combined financial information is
preliminary.
 

The unaudited pro forma condensed combined balance sheet as of December 31, 2022 combines the historical balance sheets of KINS and CXApp
on a pro forma basis as if the Business Combination and related transactions had been consummated on December 31, 2022. The unaudited pro forma
condensed combined statement of operations for the year ended December 31, 2022 gives pro forma effect to the Business Combination and related
transactions as if they had occurred on January 1, 2022, the beginning of the earliest period presented. KINS and CXApp have not had any historical
operating relationship prior to the Business Combination. Accordingly, no pro forma adjustments were required to eliminate activities between the
companies.
 

These unaudited pro forma condensed combined financial statements are for informational purposes only. They do not purport to indicate the
results that would have been obtained had the Business Combination and related transactions actually been completed on the assumed date or for the
periods presented, or which may be realized in the future. The pro forma adjustments are based on the information currently available and the assumptions
and estimates underlying the pro forma adjustments are described in the accompanying notes. Actual results may differ materially from the assumptions
within the accompanying unaudited pro forma condensed combined financial information.
 
Description of the Merger Agreement
 

On September 25, 2022, KINS entered into the Merger Agreement, by and among KINS, Inpixon, CXApp, and Merger Sub, pursuant to which
KINS will combine with CXApp, Inpixon’s Enterprise Apps Business. Also on September 25, 2022, and in connection with the execution of the Merger
Agreement, KINS, Inpixon, CXApp and the Sponsor entered into the Sponsor Support Agreement.
 

Immediately prior to the Merger and pursuant to the Separation and Distribution Agreement, dated as of September 25, 2022, among
KINS, Inpixon, CXApp and Design Reactor, and other ancillary conveyance documents, Inpixon will, among other things and on the terms and subject to
the conditions of the Separation and Distribution Agreement, effect the Reorganization by transfer the Enterprise Apps Business, including certain related
subsidiaries of Inpixon, including Design Reactor, to CXApp and, in connection therewith, will effect the Distribution by distributing to Inpixon
securityholders 100% of the CXApp Common Stock, as further described below.
 

 



 

 
Immediately following the Distribution, in accordance with and subject to the terms and conditions of the Merger Agreement, Merger Sub will

merge with and into CXApp, with CXApp continuing as the surviving company in the Merger and as a wholly-owned subsidiary of KINS (the Merger).
 

The Merger Agreement, along with the Separation and Distribution Agreement and the other transaction documents to be entered into in
connection therewith, provides for, among other things, the consummation of the following transactions (collectively, the Business Combination):
(i) Inpixon will transfer the Enterprise Apps Business to its wholly-owned subsidiary, CXApp, and contribute $10 million in capital thereto (net of cash
held by CXApp as of the Effective Time), (ii) following the Separation, Inpixon will distribute 100% of the shares of CXApp Common Stock to Inpixon
securityholders by way of the Distribution and (iii) following the completion of the foregoing transactions and subject to the satisfaction or waiver of
certain other conditions set forth in the Merger Agreement, the parties shall consummate the Merger.
 

Upon consummation of the Business Combination, New CXApp will have two classes of common stock: New CXApp Class A Common Stock
and New CXApp Class C Common Stock. The New CXApp Class A Common Stock and the New CXApp Class C Common Stock will be identical in all
respects, except that the New CXApp Class C Common Stock will be subject to transfer restrictions and will automatically convert into New CXApp
Class A Common Stock on the earlier to occur of (i) the 180th day following the closing of the Merger and (ii) the day that the last reported sale price of
the New CXApp Class A Common Stock equals or exceeds $12.00 per share for any 20 trading days within any 30-trading day period following the
closing of the Merger.
 

At the closing of the Business Combination, each share of KINS Class A Common Stock and Class B Common Stock will be exchanged for one
share of New CXApp Class A Common Stock, subject to adjustment pursuant to the Sponsor Support Agreement noted below. Additionally, the
outstanding shares of CXApp Common Stock after the Distribution and immediately prior to the effective time of the Merger will be converted into an
aggregate of 6.9 million shares of New CXApp Common Stock which shall be issued to Inpixon shareholders, subject to adjustment. Each holder’s
aggregate merger consideration will consist of 10% New CXApp Class A Common Stock and 90% New CXApp Class C Common Stock (such
percentages, in each case, subject to adjustment to comply with the listing requirements set forth under Nasdaq Listing Rule 5505(b)(2). Pursuant to the
Sponsor Support Agreement, the Sponsor and related parties have agreed that, subject to the limitation set forth therein, the total amount of shares of New
CXApp Common Stock issued to CXApp Stockholders (as of immediately after consummation of the Distribution) at the Closing will exceed the total
amount of shares of New CXApp Common Stock issued to all other parties at the Closing by one share.
 

The following summarizes the pro forma ownership of Common Stock of New CXApp following the Business Combination:
 

 
  Class A   %   Class C   %   Total Shares   %  
CXApp existing Stockholders(1)   1,547,700   11.0%   5,487,300   39.0%   7,035,000   50.0%
KINS Public Stockholders(2)(7)   157,223   1.1%   —   —%   157,223   1.1%
Sponsor(3)(6)(7)   6,054,776   43.0%   —   —%   6,054,776   43.0%
Direct Anchor Investors(4)   225,000   1.6%   —   —%   225,000   1.6%
Inpixon(5)(6)(7)   598,000   4.3%   —   —%   598,000   4.3%
Pro forma Common Stock   8,582,699   61.0%  5,487,300   39.0%  14,069,999   100.0%
 
 

(1) The New CXApp Class A Common Stock and the New CXApp Class C Common Stock will be identical in all respects, except that the New CXApp Class
C Common Stock will be subject to transfer restrictions and will automatically convert into New CXApp Class A Common Stock on the earlier to occur of
(i) the 180th day following the closing of the Merger and (ii) the day that the last reported sale price of the New CXApp Class A Common Stock equals or
exceeds $12.00 per share for any 20 trading days within any 30-trading day period following the closing of the Merger. Includes 135,000 shares of New
CXApp Common Stock issuable pursuant to a working capital adjustment.
(2) Excludes 13,800,000 shares of New CXApp Class A Common Stock underlying the public warrants.
(3) Excludes 10,280,000 shares of New CXApp Class A Common Stock underlying the private warrants.
(4) Includes 225,000 shares of New CXApp Class A Common Stock held by BlackRock Inc. and reflecting forfeiture to Sponsor of 525,000 shares of KINS
Class B Common Stock prior to Closing.
(5) Reflects shares of New CXApp Class A Common Stock attributable to Inpixon for its existing interests in KINS.
(6) Pursuant to the Sponsor Support Agreement, the Sponsor and related parties have agreed, subject to the limitation set forth therein, to forfeit 22,224
shares of New CXApp Common Stock (as of immediately prior to the consummation of the Merger).
(7) Reflects the redemptions of 230,328 KINS public shares prior to Closing.
 

 



 

 
UNAUDITED PRO FORMA CONDENSED COMBINED BALANCE SHEET

AS OF DECEMBER 31, 2022
(in thousands, except share and per share amounts)

 

  
KINS

(Historical)   
CXApp

(Historical)   

Autonomous
Entity

Adjustments  

Transaction
Accounting

Adjustments  
Pro Forma
Combined  

ASSETS                     
Current assets:                     

Cash and cash equivalents  $ 224  $ 6,308  $ 3,692 A $ 1,579 C $ 11,223 
               (580) E    

Accounts receivable, net of allowances   —   1,338   —   —   1,338 
Notes and other receivables   —   273   —   —   273 
Prepaid expenses and other current assets   4   650   —   —   654 

Total current assets   228   8,569   3,692   999   13,488 
Cash and investments held in Trust Account   3,924   —   —   (2,345) B  — 

               (1,579) C    
Property and equipment, net   —   202   —   —   202 
Operating lease right-of-use asset, net   —   681   —   —   681 
Software development costs, net   —   487   —   (487) H  — 
Goodwill   —   —   —   42,102 H  42,102 
Intangible assets, net   —   19,289   —   1,681 H  20,970 
Other assets   —   52   —   —   52 

Total Assets  $ 4,152  $ 29,280  $ 3,692  $ 40,371  $ 77,495 
                     

LIABILITIES, TEMPORARY EQUITY AND
STOCKHOLDERS' EQUITY (DEFICIT)                     
Current liabilities:                     

Accounts payable  $ —  $ 1,054  $ —  $ —  $ 1,054 
Accrued liabilities   2,834   1,736   —   3,699 D  8,037 

               (232) E    
Operating lease obligation, current   —   266   —   —   266 
Deferred revenue   —   2,162   —   226 H  2,388 
Acquisition liability   —   197   —   (197) F  — 
Income taxes payable   49   —   —   —   49 
Promissory note - related party working capital loan   348   —   —   (348) E  — 

Total current liabilities   3,231   5,415   —   3,148   11,794 
Operating lease obligation, noncurrent   —   444   —   —   444 
Other liabilities, noncurrent   —   30   —   —   30 
Derivative liabilities   722   —   —   —   722 

Total Liabilities   3,953   5,889   —   3,148   12,990 
                     
Temporary Equity:                     

Common stock subject to possible redemption   3,914   —   —   (2,345) B  — 
               (1,569) G    

Total temporary equity   3,914   —   —   (3,914)   — 
                     
Stockholders' Equity (Deficit)                     

Preferred stock   —   —   —   —   — 
Class A Common Stock   —   —   —   1 G  1 
Class B Common Stock   1   —   —   (1) G  — 
Class C Common Stock   —   —   —   1 H  1 
Parent's net equity   —   23,391   3,692 A  197 F  — 

               (27,280) H    
Additional paid-in capital   —   —   —   1,569 G  71,918 
               70,349 H    
Accumulated deficit   (3,716)   —   —   (3,699) D  (7,415)

Total stockholders' equity (deficit)   (3,715)   23,391   3,692   41,137   64,505 
Total liabilities, temporary equity and stockholders' equity
(deficit)  $ 4,152  $ 29,280  $ 3,692  $ 40,371  $ 77,495 

  
   

 



 

 
UNAUDITED PRO FORMA CONDENSED COMBINED STATEMENT OF OPERATIONS

FOR THE YEAR ENDED DECEMBER 31, 2022
(in thousands, except share and per share amounts)

 

  
KINS

(Historical)   
CXApp

(Historical)   

Autonomous
Entity

Adjustments  

Transaction
Accounting

Adjustments  
Pro Forma
Combined  

Revenues  $ —  $ 8,470  $ —  $ —  $ 8,470 
Cost of revenues   —   2,064   —   —   2,064 
Gross profit   —   6,406   —   —   6,406 
                     
Operating expenses:                     

Formation and operating costs   2,951   —   —   —   2,951 
Research and development   —   9,323   —   —   9,323 
Sales and marketing   —   5,096   —   —   5,096 
General and administrative   —   11,571   811 AA 3,699 CC 16,081 
Acquisition-related costs   —   16   —   —   16 
Impairment of goodwill   —   5,540   —   —   5,540 
Amortization of intangibles   —   3,885   —   (162) DD 3,723 

Total operating expenses   2,951   35,431   811   3,537   42,730 
                     
Loss from operations   (2,951)   (29,025)   (811)   (3,537)   (36,324)
                     

Other income (expense):                     
Interest income, net   —   4   —   —   4 
Other expense   —   (1)   —   —   (1)
Gain on elimination waiver of deferred underwriting fee   9,660   —   —   —   9,660 
Change in fair value of derivative liabilities   10,553   —   —   —   10,553 
Interest earned on cash and investments held in Trust Account   422   —   —   (422) BB  — 

Total other income (expense)   20,635   3   —   (422)   20,216 
                     
Income (loss) before income taxes   17,684   (29,022)   (811)   (3,959)   (16,108)
                     
Income tax expense   (49)   (153)   —   —   (202)
                     
Net income (loss)  $ 17,635  $ (29,175)  $ (811)  $ (3,959)  $ (16,310)

                     
Net income (loss) per share (Note 4):                     

Class A common stock (basic & diluted)  $ 0.91              $ (1.16)
Class B common stock (basic & diluted)  $ 0.91                 
Class C common stock (basic & diluted)                  $ (1.16)

Weighted average shares outstanding:                     
Class A common stock (basic & diluted)   12,546,423               8,582,699 
Class B common stock (basic & diluted)   6,900,000                 
Class C common stock (basic & diluted)                   5,487,300 

 
 

 



 

 
NOTES TO UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL INFORMATION

 
Note 1. Basis of Presentation
 

The Business Combination will be accounted for using the acquisition method (as a forward merger), with goodwill and other identifiable
intangible assets recorded in accordance with GAAP, as applicable. Under this method of accounting, CXApp is treated as the “acquired” company for
financial reporting purposes. KINS has been determined to be the accounting acquirer because KINS maintains control of the Board of Directors and
management of the combined company. For accounting purposes, the acquirer is the entity that has obtained control of another entity and, thus,
consummated a business combination. Under the acquisition method of accounting (as a forward merger), KINS’ assets and liabilities will be recorded at
carrying value and the assets and liabilities associated with CXApp will be recorded at estimated fair value as of the acquisition date. The excess of the
purchase price over the estimated fair values of the net assets acquired, if applicable, will be recognized as goodwill. Significant estimates and assumptions
were used in determining the preliminary purchase price allocation reflected in these unaudited pro forma condensed combined financial statements. As the
unaudited pro forma condensed combined financial statements have been prepared based on these preliminary estimates, the final amounts recorded may
differ materially from the information presented.
 

The unaudited pro forma condensed combined balance sheet as of December 31, 2022 gives effect to the Business Combination and related
transactions as if they occurred on December 31, 2022. The unaudited pro forma condensed combined statement of operations for the year ended
December 31, 2022 gives effect to the Business Combination and related transactions as if they occurred on January 1, 2022. These periods are presented
on the basis that KINS is the acquirer for accounting purposes.
 

The pro forma adjustments reflecting the consummation of the Business Combination and the related transaction are based on currently available
information and certain assumptions and methodologies that New CXApp management believes are reasonable under the circumstances. The unaudited
condensed combined pro forma adjustments, which are described in the accompanying notes, may be revised as additional information becomes available
and is evaluated. Therefore, it is likely that the actual adjustments will differ from the pro forma adjustments, and it is possible that the difference may be
material. New CXApp management believes that its assumptions and methodologies provide a reasonable basis for presenting all of the significant effects
of the Business Combination and the related transactions based on information available to management at this time and that the pro forma adjustments
give appropriate effect to those assumptions and are properly applied in the unaudited pro forma condensed combined financial information.
 

The unaudited pro forma condensed combined financial information does not give effect to any anticipated synergies, operating efficiencies, tax
savings, or cost savings that may be associated with the Business Combination. The unaudited pro forma condensed combined financial information is not
necessarily indicative of what the actual results of operations and financial position would have been had the Business Combination and related
transactions taken place on the dates indicated, nor are they indicative of the future consolidated results of operations or financial position of the post-
combination company. They should be read in conjunction with the historical financial statements and notes thereto of KINS and Design Reactor and
subsidiaries.
 
Note 2. Accounting Policies and Reclassifications
 

Upon consummation of the Business Combination, management will perform a comprehensive review of the two entities’ accounting policies. As
a result of the review, management may identify differences between the accounting policies of the two entities which, when conformed, could have a
material impact on the financial statements of New CXApp. Based on its initial analysis, management did not identify any differences that would have a
material impact on the unaudited pro forma condensed combined financial information. As a result, the unaudited pro forma condensed combined financial
information does not assume any differences in accounting policies.
 

 



 

 
Note 3. Adjustments to Unaudited Pro Forma Condensed Combined Financial Information
 

The unaudited pro forma condensed combined financial information has been prepared to illustrate the effect of the Business Combination and
related transactions and has been prepared for informational purposes only. The Company has elected not to present management adjustments and will only
be presenting transaction accounting adjustments and autonomous entity adjustments in the unaudited pro forma condensed combined financial
information. The autonomous entity adjustments are management estimates to reflect incremental costs of CXApp being a standalone entity.
 

The pro forma basic and diluted earnings per share amounts presented in the unaudited pro forma condensed combined statement of operations are
based upon the number of shares of New CXApp Common Stock outstanding, assuming the Business Combination and related transactions occurred on
January 1, 2022.
 
Autonomous Entity Adjustments to Unaudited Pro Forma Condensed Combined Balance Sheet
 

The autonomous entity adjustments included in the unaudited pro forma condensed combined balance sheet as of December 31, 2022 are as follows:
 

A. Represents Inpixon’s remaining contribution to CXApp of approximately $3.7 million in accordance with the Separation and Distribution
Agreement, in which Inpixon has agreed to contribute cash of $10 million to CXApp, net of cash held by CXApp as of the Effective Time
(approximately $6.3 million as of December 31, 2022).

 
Transaction Accounting Adjustments to Unaudited Pro Forma Condensed Combined Balance Sheet
 

The transaction accounting adjustments included in the unaudited pro forma condensed combined balance sheet as of December 31, 2022 are as
follows:
 

B. Reflects redemptions of 230,328 KINS public shares prior to closing, for aggregate payments to redeeming shareholders of $2.3 million at a
redemption price of $10.18 per share.

 
C. Reflects the reclassification of $1.6 million held in the Trust Account after redemptions, inclusive of interest earned on the Trust Account, to cash

and cash equivalents that becomes available at closing of the Business Combination.
 
 D. Represents non-recurring estimated transaction costs inclusive of advisory, banking, printing, legal and accounting fees incurred in connection to

the Business Combination. Estimated total transaction costs of approximately $6.1 million are anticipated to be paid after closing, of which $2.4
million is accrued on the historical financial statements of KINS. Transaction costs expected to be incurred by CXApp and KINS in connection
with the Business Combination totaling $2.8 million and $3.3 million, respectively, are expensed as incurred in accordance with ASC 805.

 
E. Represents the settlement of franchise taxes payable by KINS totaling $0.2 million and repayment of a KINS related party promissory note

totaling $0.3 million at closing of the Business Combination.
 

F. Reflects the settlement of the acquisition liability by New CXApp and Inpixon. The acquisition liability relates to the acquisition of Design
Reactor (CXApp) by Inpixon in 2021 which Inpixon has assumed and therefore will not be an obligation of New CXApp. Inpixon has settled the
remaining acquisition related obligations with the sellers.

 
G. Reflects the reclassification of approximately $1.6 million of KINS Class A Common Stock to permanent equity and conversion of KINS Class B

Common Stock to New CXApp Class A Common Stock.
 

H. Represents adjustments for the estimated preliminary purchase price allocation for the Business Combination. The preliminary calculation of total
consideration is presented below as if the Business Combination was consummated on December 31, 2022:

  

 



 

 
 

  
Fair Value

(in thousands)  
Equity consideration to CXApp existing Stockholders(1)  $ 69,000 
Working capital adjustment(2)   1,350 

Total consideration  $ 70,350 
Assets acquired:     

Cash and cash equivalents  $ 10,000 
Accounts receivable   1,338 
Notes and other receivables   273 
Prepaid expenses and other current assets   650 
Property and equipment   202 
Operating lease right-of-use asset   681 
Other assets   52 
Trade names and trademarks   2,960 
Customer relationships   5,654 
Developed technology   10,040 
Non-compete agreements   52 
Intellectual property   1,777 
Internal software   487 
Goodwill   42,102 

Total assets acquired   76,268 
Liabilities assumed:     

Accounts payable   1,054 
Accrued liabilities   1,736 
Deferred revenue   2,388 
Operating lease obligations   710 
Other liabilities   30 

Total liabilities assumed   5,918 
Estimated fair value of net assets acquired  $ 70,350 

 
(1) Represents the pre-transaction equity value of CXApp of $69.0 million issuable to existing CXApp Stockholders in 6,900,000 shares
of New CXApp Common Stock consisting of 10% New CXApp Class A Common Stock and 90% New CXApp Class C Common Stock
(such percentages, in each case, subject to adjustment to comply with NASDAQ listing requirements), each at a deemed value of $10.00
per share.
(2) Represents additional equity consideration issuable to existing CXApp Stockholders in 135,000 shares of New CXApp Common Stock
pursuant to a working capital adjustment.

 
Below is a summary of intangible assets identified and acquired in the Business Combination based on the preliminary purchase price allocation
and the resulting adjustments to recognize the step-up in basis:

 

Identified Intangible Assets (in thousands)  Fair Value   
Fair Value 
Adjustment   

Useful Life
(Years)  

Trade names and trademarks  $ 2,960  $ 1,502   7.00 
Customer relationships   5,654   1,018   5.00 
Developed technology   10,040   (1,741)   10.00 
Non-compete agreements   52   (1,362)   1.58 
Intellectual property   1,777   1,777   2.00 
Internal software   487   487   2.00 

Total  $ 20,970  $ 1,681     
 

Goodwill represents the excess of total consideration over the estimated fair value of the net assets acquired and is largely attributable to synergies
and acquired workforce. Approximately $42.1 million has been allocated to goodwill pursuant to the preliminary purchase price allocation.

 

 



 

 
In accordance with ASC Topic 350, Goodwill and Other Intangible Assets, Goodwill will not be amortized, but instead will be tested for
impairment at least annually or more frequently if certain indicators are present. In the event that the value of goodwill or other intangible assets
have become impaired, an accounting charge for impairment during the period in which the determination is made may be recognized. The
Company is evaluating whether the goodwill is deductible for income tax purposes.

 
This adjustment also eliminates the pro forma historical equity of CXApp of approximately $27.3 million in accordance with the acquisition
accounting at closing, and reflects the issuance of 7,035,000 shares of New CXApp Common Stock at a deemed value of $10.00 per share as
merger consideration at closing within the par value accounts of New CXApp Class A and Class C Common Stock, respectively, and additional
paid-in capital.

 
Autonomous Entity Adjustments to Unaudited Pro Forma Condensed Combined Statements of Operations
 

The autonomous entity adjustments included in the unaudited pro forma condensed combined statements of operations for the year ended
December 31, 2022 are as follows:
 

AA. Reflects estimated incremental general and administrative expenses to reflect CXApp as a standalone entity, primarily including additional
compensation costs, insurance, and other general and administrative costs.

 
Transaction Accounting Adjustments to Unaudited Pro Forma Condensed Combined Statements of Operations
 

The transaction accounting adjustments included in the unaudited pro forma condensed combined statements of operations for the year ended
December 31, 2022 are as follows:
 

BB. Reflects elimination of investment income on the Trust Account.
 

CC. Reflects estimated transaction costs not yet recognized within the historical financial information presented of approximately $3.7 million to be
expensed as if incurred on January 1, 2022, the date the Business Combination occurred for the purposes of the unaudited pro forma condensed
combined statement of operations. This is a non-recurring item.

 
DD. Represents incremental adjustments to intangible asset amortization for the step-up in basis of intangible assets subject to amortization acquired in

the Business Combination assuming the Business Combination occurred on January 1, 2022. The following table is a summary of information
related to certain intangible assets acquired, including information used to calculate the amortization expense for each period presented:

 

Identified Intangible Assets (in thousands)  Fair Value   
Years of 

Amortization   

Amortization for
the Year Ended

December 31, 2022 
Trade names and trademarks  $ 2,960   7.00  $ 423 
Customer relationships   5,654   5.00   1,131 
Developed technology   10,040   10.00   1,004 
Non-compete agreements   52   1.58   33 
Intellectual property   1,777   2.00   889 
Internal software   487   2.00   244 
Total amortization expense          $ 3,723 

 

 



 

 
Note 4. Net Loss per Share
 

Net loss per share was calculated using the historical weighted average shares outstanding, and the issuance of additional shares in connection with the
Business Combination and the related transactions, assuming the shares were outstanding since January 1, 2022. As the Business Combination and the
related transactions are being reflected as if they had occurred at the beginning of the earliest period presented, the calculation of weighted average shares
outstanding for basic and diluted net loss per share assumes that the shares issuable relating to the Business Combination and related transactions have been
outstanding for the entirety of all periods presented.
 
  Year Ended December 31, 2022 (1)  
  Class A   Class C  
Pro forma net loss  $ (9,950)  $ (6,360)
Weighted average shares outstanding - basic and diluted   8,582,699   5,487,300 
Pro forma net loss per share - basic and diluted  $ (1.16)  $ (1.16)
Excluded securities:(2)         

Public Warrants   13,800,000   13,800,000 
Private Warrants   10,280,000   10,280,000 

 
 

(1) Pro forma net loss per share includes the related pro forma adjustments as referred to within the section “Unaudited Pro Forma Condensed Combined
Financial Information.”
(2) The potentially dilutive outstanding securities were excluded from the computation of pro forma net loss per share, basic and diluted, because their
effect would have been anti-dilutive.

 

 
 


